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NEUTRAL RIGHTS, 



ANI> 



THE VISITATION OF NEUTRAL VESSELS 

UNDER CONVOT, 

FAIRLT EXAMINED. 



HE inevitable afflidlions of war 
are nor confined to the belligerent 
powers, they extend to nations perfedl- 
ly neuter, but in a greater meafure to 
maritime nations than to others. This 
arifes from the different maxims which 
have been fet up from time to time by 
nations powerful by fea, or rather be- 
caufe the nations of Europe have never 
adopted any fixed code of maritime laws. 
The obfervance of what do^s not exift, 
is therefore not fo furprizing, as that no 
effort has been made withfuccefs to guard 
nations difpofed to peace, againfl the in- 
juftice of thofe who might make ufe of 
their temporary preponderance to give 
jheir will as the law. 
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Jn land wars, general principles ai^ 
4cnown, and received, by which the rights 
of neutral powers are guarded and by 
means of which the powers di'jpofed to 
neutrahty are free to niaintain their in- 
ternal peace and fccurity ; as has been 
in the cafe of Ruilla and PrufTia, a con- 
fiderable part of Germany in the prefenc 
war, and on many other occafions in for- 
jiier war^. 

In continental wars it has been long 
deemed contrary to the law of nations, 
to commit violence on unarmed indivi- 
<luals, though the citizens of a nation at 
war ; and the confifcation of their pro- 
perty and obilrudlions to their commer- 
cial communications have been confider-' 
ed as unjuftifiable by the ufages of civili- 
2ation : a courfe the moil oppofite has 
been piirfued in late maritime wars^ where 
it has been allowed to feizc the veflels 
of peaceful merchants, and to confifcate 
them and their cargoes, if the citizens or 
the fubje(fts of a belligerent power* 

Again, in warsatland, neutral property 
IS held facred and inviolable: bat in 
maritime wars, the belligerent powers 
have authorifed their public and private 
flups to take veflels of powers perfectly 

pacific 



I 



E 3 1 

{>acific and neutral. This procedure has 
bmctimes, had for its pretext, an 
affumption or a fufpicion, that the ihip 
or its cargo failing under a neutral flag, 
really belonged to an enemy. At other 
times the pretext has been that there was 
concealed on board merchandize, con- 
tra band in war (d^e^-o^^rr^t ^w^/rif^^r err g-) un- 
der which fufpicion ^withoutanyother evi-^ 
dence, neutral vefTels have been taken out 
of their high road, carried into the ports 
of the belligerent captor, and the legal!*- 
ty of the vexatious feizure there tried 
by its courts ofadmirahty; and as no 
other rules than thofe which conform with, 
the interell and policy of the capturing 
power is likely to be fan«5tioncd, judgment 
for the moft part giv es condemnation, 
and the moft pacific power is fubjeified to 
the evils of a war in which its inter- 
efts or difpofitions are otherwife wholly 
unconcerneAi 



The lyftem of privateering, which 
modern nations have fuffered thcmfelves 
to countenance, owes its origin to pira- 
cy, which indeed it continues to be^ 
though fandlioned by the authority of 
letters of marque and the pretence of mak- 
ing reprifals. The free States of Italy, and 
tjme cities= of Catalonia and Arragon, 

were 
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Were in the nth and 12th centuries in 
almofl exclufive poflefTidn of the mari- 
time commerce of the fouth of Europe, 
as the Hanfe towns were of the North* j 
They endeavoured bylaws and ordinan- 
ces to put a Hop to the depredations on 
neutral powers, by lawlefs freebooters and 
rovers, whom the Crufades had thrown 
upon the ocean. In the 12th and 15th 
centuries the celebrated maritime code 
was formed with this view, called U 
Conjolata del Mare jWh^r cm it was declar-j 
cd, in relation to the right of cruizers andl 
privateers, that a neutral cargo fhould be' 
iafe on board the fhip of an enemy; but 
that enemy's property found on board a^.^ 
neutral vefTel, fliould be deemed lawful 
prize, faving only the right of the freight! 
agreed on from the captor to the neutral' 
owner of the fliip. In the 14th and 1 5tlij 
centuries almoft all the treaties weraj 
made according to thefe principles. But- 
as abufes arofe frequently from the chi- 
canery of agents, when the title of pro- 
perty came to be decided upon, efpeci- 

* III confolato de Mare, cli. 273. The bed edition of 
this law, is that in 4to, prefcrved in 1704 bjr .Hbrahatn 
Wateriveetiy advocate of Amilerdam, bclide a tranfla- 
tion of this work into Italian, there is one in Dnich, 
with critical remarks, \vhich corre£t the old Italian 
tranflation after the original, which was compofcd ori- 
ginully in die old Cataloniau or language of Limoudn. 

ally 
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ally from the time merchants had aban- 
doned the cuftom of being their own fu- 
pracurgoes ; and from that period differ- 
ent owners became concerned in various 
parts of the cargo, another general re- 
gulation was fought by merchantSj to fe- 
cure them flill more efieclually againft 
the depredations of privateers. 

Then it was that the principle was 
adopted, of no longer regarding the pro- 
prietor of the cargo, butof rendcringthe 
ihip or flag a fecurity for all that failed 
under it; and accordingly, that neutral 
ihips Ihould no longer be liable to de- 
tention, becaufe they might have ene*^ 
my's property on board, and flill Icfs be- 
caufe they might be dellincd for fome 
enemy's port, laving always the cafe of 
its being laden with what is called con- 
traband of war, (contrehand de guerre) : 
and that on the contrary neutral property 
on board an enemy's fhip fhould be liable 
to gonfifcation, 

- This change in the maritime law of 
"Europe was principally affedled by the 
Dutch, who being at that time the car- 
riers of all Europe, found the principle 
neceffary to their profperiry^ The great 
body of the treaties concluded from the 

middle 
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middle of the fevent^enth cemury t^ 
the prefent time, are f 'unded on this- 
principle, which towards Uie clofe of thej 
eighteenth century has been geaqrallyi 
exprelTed in thefe terms, the neutral ilag; 
covers the cai-go — Le pavilion neutrc cott^ 
vrc la merchandize. 

This principle though fo vei*y ge- 
nerally accepted, was not wholly lo : 
and the navigation, of ne uirals was- 
through the jealoufy, of nations rifingH 
into power and confidcration through 
the growing iniportance of commerce 
mnch embarraited. Upon, .the* com- 
mencement of a war, the belligereat poor- 
er guided by the ufual pafTions of an>biti*- 
on, and jealoufy, loft fight of the rights- 
of others, and gave to their fhips of war 
inflruftions, fuch as were likely to em- 
barrafs their rivals without regard to the 
rights of nations or neutrals ; the princi* 
pie of the old law (// conjoiato del mare) 
were taken up to veil thi^ pernicious in- 
novation, and enemy's property found 
on board neutral vcflels was deemed 
prize in courts of admiralty fubfervient,. 
not to the laws of juftice but, to a local 
or narrow policy, to political or com- 
mercial rivallhip. They further aggravat- 
ed thisabufe, by condemningnot only the 
targo belonging to an enemy, butrobbing^ 

the 
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the neutral owner alfo of his freight and 
ftiip. 

Louis XIV. publifhed a number of or- 
dinances in fealons of peace, rclloring the 
old law^ and fuppreffuig even the modifi- 
cations which had been received as part 
of it. Spain followed the vicious exam- 
ple ^ and they e^^erj^iifei even againft pow- 
ers with whom they had treaties of a 
contrary obligation, numerous a6lsof in- 
jullice, which the arbitrary extcnfion 
given to the ex-preljion contraband of war 
{contrebanddc guerre) afforded too great 
a latitude. They even fometimes laid 
afide the exprefs provilion of treaties, 
under the pretcnv,:*, thai it was in contra- 
di<5lion to the maritime ordinances and re- 
gulations for privateers, as if the feparate 
adl of one power could anula iolemn 
treaty. 

But no power itefpaiTed fo far upon 
the liberty of the tas and the rights of 
neutrals as England. I'refaming upon 
the rapid augmentation of its naval 
power, after the reftoration of the houfe 
of Stuart, the powers of the Nortli be- 
came peculiarly obnoxious to its jcaloufy 
and violence. It was fr(;m the ports of 
the Baltic that its rival derived all the 
materials neceflary for the equipment of 

that 
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tkac navy which ^J7as confidercd as de^ 
figned to difpucc with her the dominion 
of the ocean. Many writers'^ have conli-» 
dcred the plan already laid in the a6l of 
navigation, by which England expedVed 
to fecure the exclufive monopoly of the 
trade of the univerfe. But thefe opini-' 
ens appear to have been formed after 
events had arifen which were not fore- 
fccn. 

When the Houfe o( Stuart was fuper- 
ceded by the Houfe of Orange, and the 
Dutch brought within the vortex of the 
Englifli policy, in 1689, her pretenfions 
were carried beyond all former bounds. 
She undertook to prevent all commerce 
between foreign nations and France, and 
obliged the States General of the United 
Provinces to make a declaration to that 
effecft, tho* ruinous to her interefts, and 
maritime profpcrity. A treaty bctweea 
Denmark and Sweden, by which if was' 
declared that they would make rcprifals' 

* Of this opinion was Steck, in his " ^J/ays upon 
••' divers fubjccls relative to navigation and commerce 
<* during luar^ \}>tvY\\\ 1794,' p. 2. Alfo of Bljsch, «' uber 
«< die durch den jeczigen Krieg vcranlafte Larriittung 
«« des Sethandles," Ikmbiirg» 1793, p. 78-82, 131 — 
** 133. Of Mortens VcrfucH ubcr Caper feindJiche 
« Nt Iimungen und infouderhcic Widcrnehmungen,'* 
Gouingcn 1793, p. 36. 

in 
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in c?fe of aggreffion, reduced England 
to the ncccflity of adopting more reaibn- 
able meafures. 

There is one war during which Eng- 
land afforded no juft caufe of complaiiit. 
The war of the Spanilh fucceflion. Irs 
trade with France was continued even in 
the midil of hollility. But in the war of 
the Auftrian fuccelTion, a different policy 
was puifued; aggreffion was frequent and 
complaints loud. The injuftice commit- 
ted on the Pruffian commerce was fo fre- 
quent, as to induce Frederic IL to fe- 
quellrate the monies due to the Englifli 
upon Silefia, by way of mortgage, when 
that duchy was ceded by Auuria. The 
Fnglilh complained loudly of this ail of 
retaliation; but Frederic caufed a de- 
fence to be publiflied, in which the rights 
of neutrals were for the firft time com- 
pletely difcuffed and maintained. He al- 
ledgcd that the Englifh miniilry, itfelf, 
had acknowledged the rights of neutrals 
at the commencement of the war, though 
they had not been admitted in the courts. 

The Englifh government undertook to 
anfwer the Pruffian monarch, by publifh- 
ing a confultation of four lawyers, who 
undertook to fuliain the principles of the 

B old 
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bid law, // Consolato del Mare. But 
civilians and ftatesmen were alloniihed to 
find England, which had progrefTcd fo 
fait in every thing elfe, a century behind 
the rcit of Europe in the knowledge of 
the law of nations- Bur how much 
greater mull be our furprize at this day, 
when the judgments aelivered in prize 
caufes duruig the exifting war, cite this 
fupcrannuated law as in full force, and 
that in tx)ntempt of the multiphed and fo- 
lemn acls by which the inviolability of 
neutralflagb fcemedtobeforeverfecured ? 

France pursuing the example of Eng- 
land, by way of reprifals, alio interrupt- 
ed the veflels of neutrals, particularly 
thofe of the north. During the feveii 
years war (1755—1763) the privateers of j 
the belligerent powers captured fo great] 
a number of Dani(h veflels, that our go-j 
Vei*nment (Denmark) thought it neceflaryj 
to fend a fpecial deputation to the two] 
courts, to remonllrate on thefe reiterated 
aggrefllons and wrongs. The late coun- 
felior of ilate, HuBNER, who was cm- 
ployed on this occalion, developed the 
rights of the neutral flag in fo clear a 
manner,* that men converfant in the law 

♦ Cn the fcizurccf neutral (hips at the Ha^ue, 173^, 
2 vol, 8\c. 
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t nations have with very few exccpii- 
ons acknowledged the juftice of the axi- 
om, that the neutral fiag covers the mer- 
chandize. l^Le -pavilion nciitre couvre la 
merchandize,'] 

France recognized this principle in its 
treaty with the United States of America, 
when they became independent, and l: - 
gaged in a war withiingland \ tl;c liberal 
poUcy which didlatedtJie refpecl for neu- 
trals, extended aUb to the inllrudlions for 
privateers, whi.h were infinitely more 
moderate than any which had r>receded 
them, tho' flill (hort of the natural prin- 
ciples of the law of nations. The Kng- 
liih on the contrary, authorized their pri- 
vateers to take every vedel carrying ene- 
my's property or merchandize contraband 
of war, exprefsly comprifing therein, ma- 
terials for ihip Duilding, The inftrudi- 
ens were w^ithout hmiiations or excepti- 
ons, not even of ihips belonging to ftatcs 
with which there were treaties to the 
contrary then actually in. force I The na- 
tural confequence of which was, to cover 
the feas with Englifh privateers, which 
feized indilcrirainately upon all veffels, 
neutrals as well as enemies. A conlider- 
able fleet of Dutch merchantmen, deflin- 
ed for France, laden with timber and other 

materiaU 
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materials for fliip building, was taken and 
condemned as lawful prize, contrary to 
the exprefs tenor of the treaty of com- 
merce in exiilence between thele nations, 
and although it was proved that this fleet 
had failed before the declaration of war 
could be known. This iujuftice deter- 
mined Holland to ally herfelf clofely with 
Framce, and to take a part in the war 
againft England. It was the foundation 
of thofe inteftine troubles which in the 
fequel afflicted that republic formerly fo 
flouriftiing. 



The apprehenfion of a fimilar determi- 
nation on the part of the northern pow- 
ers, did not prevent the Englifli from 
feizing the veffcls of Ruffia, Sweden, 
and Denmark, without any plauiible rea- 
fon. 

The three powers, in order to put aril 
end to adls of violence, fo unjuftand de-j 
ftru(5live of their rights and commerce, f 
entered into negociations for promoting 
their mutual fecurity^ and bound them- 
felves reciprocally, to defend their ilags 
by the union of their forces, and fitting 
out fquadrons every year during the war 
to cruize for the protetffcion of their com- 
merce. To this alliance Pruffia and Na- 
ples 
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pies afterwards acceded, and it has form* 
ed an epocha in maritime hiftory under 
the name of the armed neutrality. 

The principles which the neutral pow- 
ers bownd themfeives to obfcrve by this 
treaty were : 

!• That the cargo of a neutral fliip, tho' 
the property of an enemy, ihould 
not be leized^ unlefs the veiTel be 
found laden with a larger quantity 
of articles contraband of war, than 
is neceflary for the ufe of the voy- 
age. 

2. That no merchandize (liould be 
deemed contraband of war, but fuch 
as was directly uled in war. 

3. That nothing fhould be carried in- 
to the port or city of one belligerent 
power while blockaded, or Ihut fo 
clofely by the ihips of war or batte- 
ries of the other nation, that a mer- 
chant vefTel could not attempt to 
enter without danger. 

• 

Thefe articles were formally commu- 
nicated by the feveral northern powers, 
to the powers at war, together with the 

refolution 
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refolution which they had firft taken, to 
maintain them by force of arms if neccf- 
fary. France, Spain, and Holland as for- 
mally approved of them. England re- 
pliea in an equivocal tnanner, but confi- 
derably modified her naval ordess, and 
yielded in fiiUen fdcnce to neccfTity ; its 
courts of admiralty became likcwife more 
circumfpecl:, and lefs prodigal of arbitra- 
ry decrees, unlefs in cafes where the cap- 
tured veflel belonged to a ftate unprovi- 
ded with a naval torce fufficiently Rrong 
to command refpedl for its flag. The 
other flates of Europe engaged in mari- 
time commerce, fuch as Aullria, Portu- 
gal, Venice, Tufcany, Genoa, and the 
Pope, altho' they did not enter into the 
alliance with the northern powers, de- 
clared themfelves by ordinances and trea- 
ties in favor of the rights of neutrals. 

From the foregoing ftatement it ap- 
pears, that the principle that the neutral 
flag covers the cargo, was acknowledg- 
ed fo early as the middle of the fixteenth 
century. In the fequel it will be fliewn, 
that it was claimed at that era by Eng- 
land herfelf, tho' fince that time no other 
power has been fo much oppofed to the 
rights of others. Thus then it will ap- 
pear, contrary to the common pretences 

of 
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of Englifli lawyers, that the rights of 
neutrals arc not new pretentions fet up 
during the Anrierican revolution. On the 
contraiy it appears, that the principle was 
previofly eibblifhed by fevcral Ipecial 
treaties long before, and at that time for- 
mally recognized and ellablifhcd by the 
concurrence of all the maritime powers, 
and of all the Hates intereiltd in maritime 
commerce, (Fnglandonly excepted, and 
then not oppofed or denied) nor merely 
as a conventional law, but as a certain 
rule of the natural law of nations. 

In confequence thereof, the publicifls 
conceived a hope, that in all future wars, 
navigation would enjoy the lame protec- 
tion as commerce by land, and that the 
fcourge of war would not in future ex- 
tend to the peaceable and induftrious citi- 
zens of neutral Hates. But it was veiy 
foon difcovercd, how little foundation 
there was for this hope. In the war un- 
dertaken by GusTAvus III, againft Rus- 
fia, he fufFered himfelf to be led by a tem- 
porifing policy, to forget the very prin- 
ciples of which he had fo recently fhewn 
himfelf the zealous and bold defender. 
He went farther, and revived the old 
and ridiculous pretenfion of Sweden, 
that coined money ought to be compri- 
zed 
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zed among tl^e merchandize prohibited 
as contraband of war, and dircifted his 
cruifers to leize (hips bound for RuflTia 
with money on board. The order was 
not however very rigoroufly enforced. 

During the prefent war the illufion has 
wholly vanilhed ; for none of the ante- 
rior wars have fo fully proven that gov- 
ernments are deaf to the voice of juilice 
and the law of nations, when they can 
fubftitute force in their room. Under 
the abfurd pretence, that the object of 
the war was not aggrandizement, or a li- 
nifter policy, but to punifh rebels and dif- 
turbers of locial order, the Englifh gov- 
ernment fought at the outfet to adopt 
againft France the fyftem of famine, 
which an hundred years before Willi- 
am III, attempted to put in praftice a- 
gainll the fame country, and that Eliza- 
beth had attempted to i "' " 
towards the end of the fifteenth centu- 
ry.'^ England required in confequenc 

* In 1589, queen Fltzabeth took Gxtyfliips belong- 
ing to the Hnns- Towns, laden with grain aijcl materials 
for the building of vefTels deftined for Lilbon, of which 
Spain was at that time poflefled : fhe afterwards took thtt J 
veflels of feveral other neutral powers, with a view, as 
flie publicly declared, to reduce Spain by famine, f I<f* 
du'ire l^Efpagrie par la famin.) 

of 
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of our government (Denmark) and of fe- 
veral other neutral ilates, to prohibit all 
exportation of grain to France ; declar- 
ing that it had given orders to feize the 
cargoes of all vefTels laden with grain for 
that delHnation^ Paying however, the va- 
lue to the owners. 

This indemnity, announced by theBri- 
tifli government, had its full cuQ^i ; and 
though it had not done away the funda- 
mental injuttice of its pretenfion, it can- 
not be denied at leaft, that, in refpedl of 
neutrals, it has conliderably loftened its 
rigour. 

It may be remembered, with vhat ir^ 
refiftable arguments our great minifter, 
M. Bernstorff, too foon loft to 
Denmark and to all Europe, defended, a- 
gainft Briti(K infmuations, the principles 
of neutrality which our government (the 
Danifh) had adopted. He did not con- 
fine himfelf to that ; and, convinced that 
the caufe of jullice could not maintain it- 
felf, unlefs protedled by force, Denmark 
concluded an alliance with S\reden, for 
the purpofe of reftraining, by powerful 
means, the enterprizes of privateers. 

On its part the Englifli miniftry, taught 
by experience, difcovcrcd at laft, that the 

C idea 
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i<ka of flarv'iFig a great people, to make" 
tliofe who opprefTed them renounce their 
ambitious projedb, was not only unjuftj 
but impradticable, and contrary to founc' 
•policy ; and that, fo far from forcing fuch'' 
a people to peace, it could only tend, in 
facl:, to render the var more obllinate, by 
^conilancly irritating and driving them to 
^efpain 

-At the l>eginning of the war, the French 
-govermnent feemed difpofed to purfuc 
•equitable principles, in relation to mari- 
time commerce. The Conflituent Aflem- 
bly decreed, with the approbation of all 
■Europe, the abolition of [course en mer] 
privateering. It fought to execute this 
xefolution, and communicated its inten- 
tion, for that purpofe, to the Englifti go- 
vernment, provided the latter would 
agree to grant no letters of marque du- 
ring the war. The propofition having 
i>cen rejecSled, France, it is true, fitted 
out privateers at the commencement of 
the war, but ia a very Cnall number, and 
did not exercifeadls of injuilice towards 
neutrals untilata late period. The fcarcity 
of grain, and other provifions, once led 
the government to lay an embargo upon 
the neutral vefTels laden with fuch mer- 
chandife, for which it promifedan indem- 

jiification 
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nificatfon,butvhichhasnotyet been paid; 
Moreover, its need of neutrals made it 
refpedl their rights, in the midft even of 
terror. But, after the fall of Robes- 
pierre, privateers were favoured ia 
every way, as the fu|e means of weaken- 
ing England. A(f\s of violence towards 
neutral vefTels multiplied in the fame pro- 
portion. They became intolerable whea 
the vidlories of Bonaparte had fiiut all 
the ports of Italy againft England, and 
that, by the ac(juifition of the maritime 
forces of Venice, and the alliance with, 
Spain, France had the dominion of the: 
Mediterranean. 

Inftead of checking thefe afts of ihjuP 
tice, the legiflative power authorized 
them by decrees, and the courts by Judg- 
ments ; which caufed the reprefentativea 
and judges to be publicly accufed of be- 
ing perlonally interefled in this fyflem of 
plunder. Finally, as if it had underta- 
ken to do away all diflintftion. between 
friends and enemies,, the Legiflative Bo- 
dy, on the ground of retaliation for the 
fyllem of famine previoufly adopted by 
England, forbid neutrak all fort of com- 
merce, in objedls of the grovth or ma- 
iiufa<£lures of England. This decree was 
executed \rith fi 
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Englifh cloth^ or prefumed fuch, found 
on board a neutral veffel, though in every 
refpecl in the beft order, vas fufficient to 
occafion the fhip and cargo to be con^| 
demned as lavrful prize. The injuftice 
vent even fo far, as fo give to this decree 
a retro-aftive effedt, by applying it alfo 
to fhips which had failed before it ap- 
peared. It went ftill further ; and though, 
according to the general ufuage of civil- 
ized nations, in cafe of condemnation,i 
the private adventures and effects are al-if 
ways reltored to the pcrfons forming the 
cre\r, the confifcations pronounced in 
France extended to thefe objeffts in like 
manner as to all the reft.* 

The Britifli government, on its part, 
feemed to feel that it was its intereft to 
refpeft the rights of neutrals in propor^ 
tion as they were opprefTed by France ; 
but fcarcely had the viftory of Admiral 
Nelson reitored to the Englifli a decided 
dominion on the feas, than they abufed 
it, by difturbing the commerce of neu-^ 
trals. 

The French marine being almofi: entire-] 
ly annihilated by that vi<?tory, and the 

* All this is clearly fhewn in a multitude of pannphlc t^ 
pubhfhcd at Paris on the fubjc^l, and which arc in part 
copied in the Courier du CQmmccer Dancis, 

wants 
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wants of the maritime commerce cf 
France requiring that the neutrals, whom 

E receding rigours had kept away, fhould 
e invited into its ports, the number of 
prizes made by the French fenfibly dimi- 
nifhedjinconlequenceof the late decrees 
paffed by the Legiflative Body, upon the 
vigorous and reiterated reprefentations 
of the Dire<£lory. 

It is not irrelevant to remark, upon the 
lubjecfb of thefe vexations on the part of 
the belligerent powers, that the neutral 
ftates, and particularly the Danes and 
Swedes, were accufed at the fame time 
in France, of favouring the Englifh; and, 
in England, cf being the partizans of 
France ! Thefe acculations, which reci- 
procally deftroy each other, are, in my 
opinion, the belt proof of the exacfl neu- 
trality of the northern powers. Their 
government left commerce to its natural 
courfe ; and the merchants, guided, as 
they are always, by profit and lofs, fpe- 
culated v/ith the one or the other of the 
belligerent powers, according as they 
found it morcor lefs to their advantage. 

It was after the reiterated complaints 
of the merchants, and after having ex- 
Jiftulledj in vain, all the means of official 

reprcfentation 



reprefenration with the beHigcrent pow- 
ers, that the Daniih and Svcdifh govern- 
ments at lall came to a refolution to pro- 
te<fl their commerce, efFeclually by cau-j 
fing their fleets of merchantmen to be 
convoyed by fhips of war. Independent 
of the protection which every ftate owei 
CO its people, the public profperity, the 
progrefs of agriculture, and internal in— 
duflry ; the lubfiltence of a numerous 
clafs of faithful and refpe£Vable fubjedls^ 
being neceflarily founded as well in Den- 
mark as in Sweden, upon foreign com- 
merce, the refpeftive governments could 
Ro longer forbear from this meafure with- 
out devoting their flates to inevitable ru- 
in. They had fo much the more reafon 
to flatter thcmfclves with attaining the 
end propofcd by thefemeans^as the nature 
of the formalities required from the per- 
fons intcrclled in the Ihips defiring to fail 
under convoy, afforded the moft perfedk, 
fecurity, that not only thefe veffels, but 
their cargoes, were ftri6lly regulated ac- 
cording to exilling treaties ; and in fact 
the belligerent powers had, until then, 
conftantly refpedled the • neutrality of 
Ihips which failing under convoy, wercj^ 
by reafon thereof, confidered under the 
fafeguard and refponfibility of their go- 
vernments. 

However 
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However well founded this expe<5latir' 
» on might be it has been difappointed, hke 
many others. It was foon feen in the 
public prints, that the Englifli had fuc- 
cefllvely detained three Swedifh fleets, 
each of them convoyed by a fhip of war 
of their nation. Various reports were 
fpread,to juftify thefe adls of violence, 
which threw the commercial world into 
aflonifliment mingled with alarm. Ha- 
ving anxioufly delired to know the cau- 
fes and the particulars of thefe detenti- 
ons, chance threw in my way the report 
of the judgment of the Englifii Court of 
Admiralty, by which one of the Swedifli 
convoys was condemned. The name of 
Sir William Scott, who pronounced 
that judgment, promifed much. This 
judge enjoys in England a confideration 
merited by his diflinguifhed talents, his 
extenfive acquirements in jurifprudence, 
and the dignities themfelves to which 
they have raifed him. His work indi- 
cates great knowledge, and what is more, 
a fmcere intention to difcover truth and 
jullice. Neverthelefs, the principles of 
law on which he acts, appear to me 
falfe. This work deferves a profound 
examination, fo much the more, as, from 
the erudition difplayed in it, and the im^ 
partiality which the author profefles, it 

might 



miglit cafily lead perfons not converfant 
in the fcience of the Law of Nations, to 
adopt his principles, and thus procure 
the fandlion of public opinion to flagrant 
injuftice.'^ The examination which I 
propofe is the more intereiling to Den- 
maric, as the judge declares in his re- 
port, the fatisfacfiic^n he feels in having 
found an opportunity of pronouncing the 
law, upon the pretenf ion (lately arifen, ac- 
cording to him,) of exempting from all 
vifitation, merchant vefTels faihng under 
convoy ; and as he manifefls a decided 
approbation of the right of fearch, with- 
out regard to the flag of the fovereign 
which protecfts them. 

It is true, that fome attempts have 
been made to vifit and take our mer- 
chantmen under convoy, but they have-j 
been conftantly repullea with that firm- 
nefs which characterizes our brave fail- 
ors; and this will ever be the cafe, asj 
long as the memory of Juel and of ToR- 
DENSicioLD Ihall live among us. 

May I be permitted to add, that in ap-i 
plying myfelf to thisdifquifition, I grati- 

• There will be found at the end of this treatife, a 
tranflaiiou of the judgment, in order that the reader m.iy 
be the better enabled to examine the propoGtious which 
are here intended to be refuted. 
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fy, as much as is in my power, the de- 
lire of Sir William Scott, who has 
thought fit to fubmit his opinion, ?iot on- 
iy tot/ie examination of his fellow citizens 
hut to that of the citizens of other countries ; 
feeing thefe are his words, that the fuh- 
je5l is one generally inter efting to all jocic* 
ty. If, notwithltanding all the pains I 
have taken to come at the truth, I have 
been millaken in the inferences which I 
have drawn, I ihall receive with grati- 
tude any explanatory information which 
may be communicated to me. 

Sir William Scott obferves, that his 
judgement ought to be founded not upon 
the variable maxims of pohtics, but upon 
the univerfal and immutable rules of the 
Law of Nations. According to him, the 
queftion ought to be decided by his court 
in the fame manner as it ihouid be by an 
impartial judge at Stockholm. I agree 
with liim in the principle, and I differ 
from him only in its application. My ob- 
jc(ft is to prove that his judgment has not 
been given according to thofe immutable 
and univerfally acknowledged laws, but 
upon partijcular and purely arbitrai^y con- 
fidcrations. I cannot fay the fame of 
the obfervation which he next makes, 
** that the nature of theprefcnt war does 

D give 
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give tWs country (Great Britain) the 
the rights of war relatively to neutral 
^^ States, in as large a mealure as they 
l^ have been regularly and legally exer- 
N vcifcdat arty period of modern civilized 
times." The particular nature of a 
7:ir may, it is true, produce a change 
Li the reciprocal conduct of the hoitile 
lates, biit it xannot produce any in their 
:ondu(9: withrefpec? to neutrals. Does 
S'one of the belligerent powers violate the 
'forms which long ulage has ellablifh- 
ed, to foften the rigour of war? Doesilj 
'^endeavour, for example, to excite re- 
volts in the bofom of its adverfary? The 
other has undoubtedly a right to retaliate. 
But this right, reftr^ined by its nature to 
.the ilate which has given caufe for it, can- 
11 at fee extended to neutral 'llates, which, 
by the very fa<fl: of their neutrality, ha- 
ving continued to treat the belhgerent 
powers in the fame manner as before the 
war, have thence a right to require from 
thefe powers the fame treatment as in 
time of peace. Let us fuppofe that one 
of the belligerent powers forgets the fa- 
cred duties of neutrality, it cannnot be 
undcrftood that there thence refults i 
the other power a right to violate the 
aifo on its lide. Were it otherwife, the 
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would' be infinitely worfe than that of the 
tubjedh of belligerent powers; for the 
latter are illrtreated only by their enemy;, 
vhilfl: the neutrals, the paffive play- 
things of the caprice and injuilice of both 
po\rers_, would find themfelves, only 
becaufe they wifli to maintain peace, 
in a Hate of war with the one and the 
other. This is, in fa6l, an event which 
has taken place in theprefent war,, 

The circumftance to which Sir Wii.lj> 
AM here alludes is, probably, that the 
pi-efent war has been occafioned by a re- 
volution, attended with very great cruel- 
ties, and which, according to the appa- 
rent plan of thofe who excited it, threa- 
tened to extend its ravages over all Eu- 
rope. To this I anfwer,. that if it were to 
be fuppo(ed that force of arms could curti 
rhefe ravages, it was for the great powers 
of Europe to undertake the task, as being 
nearer to the evil, more direftly mena- 
ced, and^ at the fame time^in a. better fi— 
tuation to rellrain. it by their flrength, 
and the extent of their refburecs ; whilfl,. 
on the contrary^, wifdom prefcribes to 
ftates more remote,, and lefs powerful^ to 
obferve a neutrality, which they coulA 
not break without endangering their ex- 
illencc, and expofing themfelves to the 

greateft. 
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greateft calamities. Such is, in particular, 
the fituation of Denmark and Sweden, 
Whether thefe two powers ought oi^, 
ought not to have remained neutral, is a^ 
queftion upon which their governments 
alone had a right to decide. And as no 
power whatever can, with juftice, force 
another to abandon its neutrality, it has 
no better authority to impofe upon it 
new burthens, under pretence that it is 
not opprefTed by war ; particularly, if we 
recollect that tiie war has been commen- 
ced without its having any notice of it3 
and that it is continued _, and will end, 
without the interellof the neutral powei:^ 
being in any manner taken into confider- 
ation. 

The Judge of the Admiralty maintains 
his opinion on the authority of Baron 
PuFFENDORF, as expreflTed in a letter 
written to the famous lawyer Gronin- 
Gius, who, at the time of the war which 
England, Holland, and fevcral other flatc? 
carried on in 1692 againll Louis the 
XlVth. had communicated to him hi< 
intention of pleading the caufc of neutral 
commerce. M. De Puffendorf ap-i 
proves, in this letter, « the little attention 
cc which the powers of the north, though 
« oeutral, paid to the complaints of their 

« merchants 



merchants, feeing that the var v^as di-d 

^< rectcd againft a formidable pover^M 

<c which threatened all Europe witiij 

u flavery, and the Proteftant religion 

*c with total deflruction/^ 

I mufl here, in the firft inftance, notice i 
an affertion to which the Judge of th( 
Admij;alty attaches great importance^ by I 
obferving that Puffendorf Nvas not a J 
Swede^j as he alledges, but a German ;j 
that he was, in fact, in the fervice of 
Sweden at the time he compofed hid 
VP'ork t/^on the Laiv of Nature and NatiA 
ons ; but at the time he wrote that letter J 
he was in the fei'vice of the Elector of 
Brandenburg, who was then at war 
with France ; and in confcquence it is da- 
ted at Berlin. It is to be remarked, that 
his opinion on this point was founded 
upon motives of policy, not upon axioms 
of jurifprudence or treaties, and that he 
fuppofes thefubjects of the neutral Hates 
complaining, whilft their governments 
have no intention to fupport them. It 
is thence eafy to judge, that this quotati- 
on fromPuFFENDORFcannct be made to 
apply to the prefent cafe, which, accord- 
ing to the opinion ofSir William Scott 
himfclf, fliould be decided by the rules 
of law J or by the variv^blc maxims of ^o- 

iicy, 
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licy, and in vhich not only the fubje<f>5 of 
a neutral poweij but alfo their govern- 
ment, claim, and far from refufing its af- 
fillanee, has on the contrary^, taken them 
under its immediate protection* Thofe 
vho ihallread the whole of this letter of 
PuFFENDORF, wiU have reafon to befa- 
tisfied that this celebrated publLcift ex- 
prefsly acknowleges the right of neutral 
powers to proteft their merchants by con- 
voys, when they do not trade in merchan- 
dile prohibited by the laws of war ; and 
that his opinion only applies to manifeft 
abufes of neutrality.* Although the ob-- 
jccl of the prcfent war may be of much 

• The following paffage precedes the phrafc cited by 
tlic Judge of the Admiralty, in the letter of Puffen- 
DoRF : " C'n the other fide, neverthelefs, if the kings 
•* of the north can maintain their commerce with 
<* France h^ ha-aing tkeir merchant vejfth ejcorltd by J^iips 
** gf w/jr, provided that there is nothing contraband on 
«» board, no body w'lW be found to find fault witb thcra^ 
«< the law of humanity and of equity not extending fo 
<* far as to require that a nation Jhould deprive itfelf sf its 
« profit in favtur of another ; but ns the avarice of mer- 
** chants is fo great, that for the lead gain they make no 
«' fcruple of trefpalHng beyond the jult limits, I am not 
«* furprizcd,'* &c. Here comes the quot?.tiortmade by 
tlic Judge of the Admiralty, in the beginning of his 
judgment, at the end of tliis work. The reader will ca- 
lily comprehend the reafon why he has abftained from 
ijuoting thofe words which immmediatcly precede thofe 
tvhicli he has cited, 

greater 
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greater confequence than that of ani 
other, England is fo much the lefs autho4 
rized in fuch pretenfions, as it vas by no 
means through zeal for the maintenance 
of juftice, or with the intent to fupport 
theconftitutional governments of the con- 
tinent, that this var has been commenced. 
Thefe motives have been frequently men- 
tioned in its progrefs, to irritate the Eng- 
lifh people, and inflame foreign nations ; 
but they pafTed for nothing in the firft de- 
termination, >jrhich had no other balls 
%vith refpecl: to England, than a vitw pure- 
ly political, and peculiar to itfelf, that is, 
the fear ftie entertained, that by the union 
of the Auftrian Lov Countries with 
France, and the free navigation of th^ 
Scheldt, a very dangerous rival might be 
raifed to her commerce. 

I do not prefume that the Englifh gov- 
ernment feeks to jullify its condudl to- 
wards neutrals, on the allegation that they 
have been dill more badly treated by the 
French; for the arbitrary and violent 
fteps taken by the latter, being attributa- 
ble alone to the convulfions infeparablc 
from a revolutionary (late, could not le- 
gitimately ferve for an example to a re- 
gular and well-eftablilhed power. If this 
government, which has in fome refpects 

declared 



3»] 

declared tlie French nation profcribed 
from European fociety, in conlideration, 
as it faySj of its having trampled under 
foot the right of nations, fhould, not- 
withftandingj take the line of action pur- 
fucd by that nation, for its rule of condu6l 
towards neutral ilates, it would be too 
manifeila cona-adiction. Thofe who are 
acquainted with France, the immenfity of 
its internal rcfources, the richnefs of its 
foil, and of its productions of every kind, 
know that neither a maritime war, nor 
even the annihilation of its entire mari- 
time commerce, can operate in it a coun- 
ter-revolution ; but that f uch a great ef- 
fe6l can only be produced by a continen- 
tal war, and fuch a one too, as is now car- 
rying on.''^ 

This is not, moreover, the firft time 
that England has availed itfelf of the par- 
ticular nature of a war, to juftify its at- 
tempts upon the rights of neutrals. When 
William III. fought, in 1689, to inter- 
dict them all commerce with France, he 
pretended in the fame manner, that that 
war was of a nature which juftified the 
employment of extraordinary means, al- 
thougn it was then carried on without 

* Tins trcatifc was written in I799» at the period of 
tlic grcateft fucccfTcs of die Auftrians and Kuflians united. 

* any 
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any neceflity. A like pretenfion was ur- 
ged at the beginning of ihe Americaa 
, war, but Great Britain was foon reduced 
J to change her tone. In general, the En^ 
Iglifli government has almoll al'vf'ays tried 
to make its feparate caufe that of all Eu- 
rope ; and its Court of Admiralty has al- 
molt always fupporred it, by proceeding 
rather according to the didlates of her po- 
licy than the natural principles of the Law 
of Nations, or the letter of treaties ; and 
that to a degree at which an impartial 
fpeC^ator could nor, fometimes, refrain 
from a fmile. Thefe are the terms of 
the judgment of the Englilh Court of 
Admiralty pronounced in 1778,* in 
the cafe of a Danilh {hip feized on ac- 
count of fome falted provifions being 
found on board, which it was alledged 
were dellined for the enemy, merely be^ 
cause they v^erc salted : « England is loft, 
« if neutrals continue to fupport the ene- 
*< mies of the ftate." 

Far from adopting this mode ofrca- 
foning, "good at moil under the meridian 
of St. Paul's, in London, it will be felt^ 

♦ BuscH, Lbcr die durch den jctaigcn Kricg vcran- 
laastc Zem.tiung dci Scchandels Ilaiab. 1793, $ 94, 

E on. 
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6ntlie contrary, that an enlightened po- 
licy prefcribes to England to rcfpedl the 
righcs of neutrals, in order that the lat- 
ter may not find themfelvcs forced againflf 
their will to make a common caufe with 
its enemies, as happened to Holland in 
the laft war. But a motive not lefs im- 
portant, and which ought to have much 
greater weight in the war, is, that the 
neutrals maintain a communication reci- 
procally ftfeful for the commerce of bel- 
ligerent powers, and which, without 
them, vould be entirely interrupted. It 
!s evident that Great Britain vould fuffer 
'in irreparable lofs, if the numerous, and 
diversified productions of its foil and ma- 
nufactures Ihould no longer find channel* 
of admiilion into France, Spain, and Hol- 
land, or into the colonies of thefe thre^ 
powers, where, in time of peace, they 
nave fuch a confiderablc fale. The Bri- 
tifh government is fo veil convinced of 
this truth, that it even fecretly favours 
the direct commerce which the French 
have fo llrictly prohibited. If fuch be 
the attention which that government 
'thinks it its duty to pay to the fale of its 
productions, even in an enemy's country, 
can it, with any appearance of jullice, re- 

Juire of the rtates of the north, that they 
lould abilain from the feme commerce 

for 
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for the lale of their principal producti* 
ons, fuch as grain in Denmark, iron and 
timber in hlorway and Sweden? Al- 
though Sir William Scott has decJar- 
ed he allows that the povers of the north, 
iuider circumftanccs fimilar to the pre- 
fent, might prohibit all importation of 
Englifh productions to their enemies, i 
may be permitted, I think, to doubt whe- 
cher the Englifli government would pay 
greater refpect to this declaration of it^ 
Court of Admiraky, than to the com- 
plaints of its manufacturers and mer- 
chants ^ for I do not know that it has ever 
•failed to maintain the rights of its flag> 
in the fmall number of maritime wars in 
mhich it has not been activdy engaged. 

When, after having declared his opinion 
upon the nature of the prefent war> the 
Judge of the admiralty adds, ^* that it 
gives to the Enghlh government the 
rights of war relatively to neutral 
States, in as large a meafure as they 
have been regularly and legally Qxctr 
** cifed at any period of modern and ci- 
f€ vilized times;** we cannot but approve 
Jiis mode of reafoning if it applie^^® 
fhefe Vfotds-^legaliy and regularly ^^^^^"^ 
cifed — becaufe from thence it ref'*^^> ^^^^ 
the right which he claims for ^^ prefent 

war. 
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rar, muft be founded generally^ not up- 
)n what has been done, but on what has 
)ecn done legally, I confefs that the ad- 
licion of thcfe words~cc of modern civili'- 
Be^rimfj/' affords room to doubt whether 
filch has been, in fa(ffc, the opinion of the 
fudge, or whether he has not rather 
fought to j uflify the prefent illegalities, 
[■by illegalities heretofore committed by 
[civilized nations, and of which hillory in 
jeneral, and that of England particularly, 
Jiurniflies but too many examples. This 
Hecond fuppofition feems confirmed by 
rthe paffages which follow in the judg- 
'ment; where the Judge falls into the 
fame error vrith which J. J. Rousseau 
reproaches Grotius, when he fays,* 
c< His moli conftant manner of reafoning 
« is, to eliablifli always the right by the 
cc fadl ;'* an error which, if raifed into a 
principle, Vfould increafe diforder in ge«^M 
©metrical proportion amongpowers ; fmc^^f 
an a(ft of injullice once committed would^^ 
become a title for a thoufand ethers in 
future. 

The fecond preliminary obfcrvation 
■Wnch the Judge has thought proper to 
makn in favour of the captors in the pre- 



^^ Contratl Social, livrc i. chap. 7 
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Fenr cufe, is, tliat the fcizurc cf the Svv'c- 
lilh vefTcls took place in the Critifh chan- 
lel, and not at a diilance from the coall 
of Great Britain. We know that the En*^ 
glifh formerly claimed a right of fove- 
reignty over what is called the Britiih 
Sea {m/ire Eritaiinicum) wlach ihey had 
even fought to extend on or.e fide as faf i 
as Cape Finiflerre, in Spain, and on the 
r)thcr as far as Cape Stat, in Korvay* 
The work cf Sklden, Dc Mari Clausoy 
was written in fupport of thefe pretenfi- 
ons, formed fur the firft time under 
Cromwell. We know alfo in what a 
triumphant manner it w^as refuted by| 
Groiius, the defender cf the Dutch, imj 
his treatife De Mari Liheio. Holland] 
was, noiwithftanding, obliged to admit! 
that fovereignty, tut rhe other powers! 
have never acknoTrledged, in favour oi 
England, any other right upon that part 
of the lea,- than what naturally belongs] 
to every power over the extent of fed 
which may be defended from land, thati 
is, to the diRance of cannon Ihct ; and iaj 
cafes vvhere a very narrov/ arm cf thej 
fea feparatcs two cr more flates, to the 
middle line, unlefs treaties cr private ard 
rangementse.^tcnd the right cffovcrcign* 
t)^ beyond it. Thelb pretend ons are eved 
nov; acknowledged as exaggerated b^ 

the 
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the enlightened Engliih, among whom I 
|:^all confine rayfelf by quoting one irrc* 
I fragable authority, that of Hume.* The 
> terms of the judgment feem alfo to flicv 
'that Sir William Scott has not fought 
I to attribute to his country a greater right 
' upon the fea, than that which would be- 
long to it according to the principles ge- 
oerally adopted ; for he fays the aftair 
[pafTed upon the coaft of England (clofe 
jiipon the Britiih coaft.) However, the 
fcxpofition of the fact leaves fome pre- 
[iumption, that it was at a certain diftance, 
[although it cannot be exactly aicertained, 
prom want of accurate details upon this 
)oint. Suppofing, neverthelefs, the S\re^ 
lifli convoy may have been really taken 
rithin the limits of the fea appertaining 
Great Britain, if its detention had, 
from its circumttances, and the refpective 
right of the parties, been illegal on thcj 
open fea, it could not be lefs fo in a clofej 
fea (in mari clausOy) becaufe the recipro-l 
cal liberty of commerce, which civilized 
nations naturally allow to each other, 
would by fuch means be violated, and 
the treaty of commerce between England 
and Sweden would alfo be infringed to a 
certain extent. How many complaints 
Would not the Engliih pour forth, were 



• Hiftory of Great Britain, vol j. p, 2J^, 
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theDanifli government, under pretext of 
a fovercigncy acknowledged in all times 
by all powers, to detain an Engliih con- 
voy in the Sound ! After thefe prelimi- 
nary cbferv^ations, the Judge of the Ad- 
miralty dates the fact of the cafe, as dif- 
clofed in the depofitions laid before the 
Court, and announces that the circum- 
llances can only be learned from the cap- 
tors ihemfelves. The claimants not ha- 
ving fubmitted any proof in the caufe, 
he thinks that this lllence has eftablifhed 
the truth of the flatement in the ftrongert 
manner. Let me be permitted to remark, 
that this conclufion would be ilrictly jull:, 
if the quellion related to a matter purely 
-private^ or which only concerned Danilh 
fubje(fVs, becaufe the latter, according to 
the ufage univerfally received among the 
nations of Europe, would be obliged to 
acknowledge the jurifprudence of the 
Britifh Admiralty, although they might 
diilruil its impartiality. But it could not 
be the fame in the prefent cafe, which is 
evidently a public nffair^ in which the 
Swedifh government is the principal par* 
ty intereltcd, inafmuch as the matter in 
alfpute is the detention of a fliip of war 
belonging to the flate, as well as the de- 
tention of all the veffels under its fpecial 
protection. In fuch a cafe, the court of 

Sweden 
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Sveden, which could not be fubjcct to the 
Englilh jurifdiction, might confidrr be-g 
neath its dignity, to com inanimate itji ex- 
planatory proofs to the Court of Admi- 
ralty, without its filenci in that rcfpect 
being legally confidered as an admillioa 
of the cafe. 

The following is a brief account of the 
manner in which the fact is ilated by th^ 
Judge : 

Captain Law ford, who commanded 
a fiTiall Englilh fqkjadron'in the channel, 
having met aSwedifh merchant fleet, un- 
der convoy cf a frigate of that nation, 
fent a perfon on board the frigate to de- 
mand information relative to the dellina- 
tioa and cargo of the fleet. He was an- 
fwered, that it was deftined for different 
parts of the Mediterranean, and laden 
v/ith hemp, iron, pitch and tar. Cap- 
tain Lawford having judged neccflary 
to provide himfelf with an order of the 
lords of the admiralty, refpecting the 
line he ought to purine, he was ordered 
to detain the merchant vefffls, and carry 
them into the nearell Englilh porrs. Up- 
on the communication of this order to 
the Swedifh commander, he produced 
his inilructions, which enjoined him to 

defend 



defend his convoy to the laft extremity ; 
after \7hich the Swedifli frigate, as alfo 
the Engliih fquadron, made all the ne- 
ceflTary preparations for battle. Night 
having come on, the Engliih pofTcired 
themlelvcs of the greater part of the Svc- 
dilh ihips. Next morning the Swedifh 
frigate lent an armed boat, which took 
by force an Engliih officer from one of 
the Swedifh merchant veffels, and carri- 
ed him on board the frigate. She fent 
alfo an officer to Captain Law ford, to 
complain that he had taken advantage of 
the night to take pofTeffion of the con- 
voy. But after the latter had repeatedly 
rcprefented to the Swcdilh commander 
the impoffibility of defending himfelf 
againll a force fo fupcrior, the frigate at 
iall confented to follow him into Mar- 
gate Roads without having fired a fingle 
gun. We learn by the public papers, that 
the commander, as a reward for his com- 
plaifance, has been condemned in Swe- 
den by a court-martial, to lofe his head. 
At the end of this flatement, we find in 
the judgment of the Admiralty, an exa- 
mination of the affair in a juridical point 
of view. Sir "William is of opinion, that 
the vefTels detained, and their cargoes, 
arc hable to confifcation upon two prin- 
ciples, which he does not however dillin- 

F guifh 
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guifli xrith fufficient prcclfion in his jud" 
nicnt. The one is relative to the form; 
that is, that they refufed in a violent man- 
ner to fuffer themfelves to be fcarched. 
The other, which relates to the merits, is 
drawn from this, that the cargo ought to 
be conlidcred as contraband, being for 
the greater part deflined for the enemies* 
ports. Wc nov proceed to examine care- 
fully each of thefe principles, and the ar- 
guments ufed in their fupporc. 

FIRST PRINCIPLE, 

Tn fupport of the firfl principle^ the 
Judge of the Admiralty rounds himfelf 
upon the following propofitions : 

til. The rightof vifiting and fearching, 
fays he, belongs to every cruizer of a bel- 
ligerent nation, lawfully commiflioned, 
with refpeclto every merchant vessel^ \rith-^ 
out exception : further on, he ufes the 
expreffion every vessel^ generally. If this 
Tight be real, adds he, there mud exift 
on the part of neutrals, an obligation cor- 
refponaing with it, without which this 
right would be null. 

idly. Cruizers cannot be legally depri- 
ved of this right, by the intcrpolition of 

a neutral 
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utral flate that judges proper to con- 
voy its merchant veflcls with fliips of 
var. 

jdly. The penalty incurred by refufaj 
to fubmit to vifitation, if accompanied 
with violence, is the confifcation of the 
property fo attempted to be vithdrawn 
from viiitation and fearch, 

ANSVER TO THE FIRST PROPOSITIOK. 

It has been already obfcrved in the in- 
trodu<i\ion, that (course en tner) privateer- 
ing, is contrary to the natural right of 
nations, and to the generally recognized 
principle, that war is made by (late againfl 
Itate, and not againil unarmed individu- 
als; though, by a lingular contradi£lion, 
but too frequently met vith, in the ani- 
ons of men, this principle, religioufly ob- 
ferved among the povers of Europe in 
the wars by land, be not followed in the 
maritime vars. Frederic the Great^ 
that crovned philofopher, ftruck with 
this contradiction at the time he treated 
with the United States of America, pro- 
pofed to them to ellablilh, that in cafe of 
a rupture between the two powers, they 
fhould not grant reciprocally any letters 
of inarque. This determination, equally 
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lonourablc to the prince who propofcd 
It, and the United States, which adopted 
jt, will probably have no eflctft, as tnere 
is fcarccly an appearance, that thefe two 
powers mould ever be in the fituation of 
making war a gain ft each other. It is to 
be further remarked, that Catherine 
II. in her firft war again 11 the Turks, did 
not commiflion any privateers; that {he 
did not licenfe them in the laft, but under 
great rertriftions; and that during the 
war with Sweden, far from encouraging 
them, flic took pains not to dillurb the 
commerce of neutrals, although in that 
point Sweden had indulged in fome irre- 
gularities. Notwithftanding the yery ac- 
tive part which Paul the Firft, her fuc* 
ceftbr, takes in the war againft France, 
we do not hear of any privateers being 
fitted out of the RufTian ports. 



This principle, very clear in irfclf, andj 
fupported by fuch reipe^lable examples, 
will difTipate, perhaps, the difdainful 
fmile with which Sir William Scott re- 
reives in his judgment, thofcwho oppofe 
the pra(ftice of privateering, {course en 
mer) as difgraceful to the maritime law 
of nations. This enlightened magiftratc 
will feel at leaft, that an opinion founded 
upon univerfal morality, and upon juf- 

tice. 
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Ltice, adopted by fovereigns as wife a^ 

[powerful, is badly refuted by the qualifi-^ 

tcatioji which he gives it, of the « »fxfi 

U< ffhUosophvyOrphiLjithropyy which tends] 

« to introduce a ftate ot things not yet 

« feen in the v/orld, that of a militaryl 

fc zviir and a c07mncrcial j;caceJ' 

Without reverting to the wars of Ruffia^ 
which prov^e that iuch a ftate of things is3 
I do not fay only pofTible, but compati^j 
blc with military operations, every bodvj 
knows that in the midfl: of the moft faiiS 
guinai-y wars upon the continent, com- 
merce by land continues and the public fairs 
ordinarily obtain fafeguards from the ene- 
my's generals, by means of which the 
merchants and their merchandifcs arc 
protected from ail infult, as well during 
a fair as on their way to and from it. 
If the thing be pradlicablc in wars by 
land, why ihould it not be alfo pra6lica- 
blc in maritime wars ? This fhilosofhy^ 
far from being nczv^ as is pretended, may 
on the contrary be traced back to very 
remote antiqliity. The Greeks and Ro- 
mans, fuch enlightened nations, never 
recognized the Lgality of maritime cap- 
tures; on the contrary, they conllantly 
treated as pirates and enemies of huma- 
nity, thofc who, under any pretence 

whateverj 



vhatever, fhould take peaceable mer- 
chantmen. Itvrasin order to put an end 
to piracy, and to extirpate pirates, that 
PoMPEY maintained fuch a fanguinary 
war in Afia Minor againft them. 

The origin of privateering (^a course 
en mer) hioes itfelf in the dark aera of the 
middle age. This circumftance does not 
give a very favourable idea of it. The 
governments, in rendering it legal, fought 
to Hop the piracies which audacious lail* 
ors might of their ovn accord think them- 
feives authorized to commit upon mer- 
chants ; and during the long fpace of 
time vhich has elapfed fmce that period, 
privateers, notwithftanding their com- 
miflions, have been confidered as little 
better than pirates. If we confider the 
pillage, the vexations, the violence in 
vhich they indulge themfelves, in con-^ 
tempt of the molTfevere laws, with re--^ 
fpe^ even to thofe veiTels on board oi 
which, notwithllanding all their flrata- 
gems, they are unable to difcover any 
caufe for lufpicion, this popular opinion 
vili not appear fo ill founded. 

What fhould determine a wife govern- 
ment to the abolition of privateering (la 
courfc en mer) iSy that it is incontellably 

the 
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ihe fchool in which are formed thofe 
dangerous fmugglers, and thofe men ca- 
pable of every thing ; who diilurb focie- 
ty by their adis of violence. 1 Ihall not 
dwell upon the immorality which it oc- 
cafions in neutral Hates, and the means, 
very far from juft, to which the mer- 
chants of thofe countries are fometimes 
forced to have recourfe, to flielter their 
property from this fpecies of brigandage. 
The beUigerent powers care little about 
it ; but can they be indifferent to the cor^ 
ruption which it eventually produced 
among their fubjefts ? 

The principal obftacle to the abolition 
of privateering, is the advantage which 
the belligerent powers promifc them- 
felves from it : but it cannot be compar- 
ed eitherwith the loflTes which their com- 
merce fuffers, or the other inconvenien- 
ces attached to it. The French, during 
the prefent war, have certainly gained 
very much by their privateers ; but their 
government, notwithftanfting, has judg- 
ed fit of late, to reftrain them a little ; 
their own maritime commerce with fo- 
reign countries is annihilated. The more 
privateers are fitted out, the more diffi- 
cult it becomes for ihips of war to pro- 
cure the nccelTary number of failors, that 

fervicc 
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ferVicc being more lucrative. In length 
of time, the captures do no material inju- 
ry to the belligerent powers, but only to 
neutrals. The Englilh privateers felaom 
find an opportunity in the prefent war, 
of taking merchant vefTels belonging to 
France, for with the exception of mere 
coafting, which cannot be interrupted by 
privateers, the only remaining maritime 
trade of that country is carried on by 
means of neutrals. On the other fide, 
the French privateers, notwithftanding 
ihe incredible activity of the Engliih 
commerce, are feldom able to take mer- 
chant fhips of that nation, fince the Bri- 
tifli governm.ent has thought fir that they 
fhould not fail without convoy. 

According to this (latement, it is clear 
that if the neutral powers (hould feriouf- 
ly unite to prevent prizes made on their 
fubjetSls, privateering {la courje at mer) 
would ceafe by degrees. During the A-^ 
merican war, the armed neutrality produ- 
ced this effecft, at leall in part. The fame 
confequcnce would have followed in the 
prefent war, if Ruffia and the United 
States had purfued the fame conduifl as 
Denmark and Sweden. The horror in- 
fpired by French revolutionary princi- 
ples, has y»robably prevented that deter- 
mination ; 
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ftiinaiion ; it is that which has, at leaft^ 
induced the United States to conclude a 
treaty very difadvaniagcous for their flag 
with England. But in the next war of an 
ordinary nature, thefe principles on the 
liberty of maritime commerce ^ill be no 
doubt fupported by all the neutral pow- 
ers^ and then will arrive the sera of the 
entire abolition of the courfe which the 
Judge of the Englifh Admiralty fcems fo 
much to dread. Thus the world will be 
indebted for this amelioration in mari- 
time war, to an enlightened policy, ftill 
more than to a love of humanity.'^ 

I have hitherto undertaken to proVe, 
that maritime prizes in general, even tho' 
they fhould confine themfelves to veflels 
alone belonging to fubjedis of belligerent 
powers, cannot be reconciled either with 
jullice or found policy. But fuppofmg 
them legal, it would not thence follow 
that the privateers of belligerent nations 
would be authorized to detain, bring in, 
r.nd afterwards profecute to condemnati- 

• Memoirs of Jean d- Witt, 3d Ratifbon edition, 
17C91 p. 1^8.— MaUly's Public I^aw of Europe, v.i:h 
ihc remarks of Housspt, at Amftcrdam and at l^eipzig, 
1761, vol. ii. chap. 12. p. 322 — 332. Lflays upon va- 
rtoui fubjccls relative to Niivigation and Commerce du- 
ring War, by M. dcSTECK, Ikiliuj I7<:)4>r- 58—61. 
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Courts of Admiralty, the ve(^ 
e truly neutral. It is a necefla- 
ry coniequence of neutrality, that the 
power which obferves it, has a right to 
require that its commerce fliould enjoy 
the fame liberty in time of war as during 



peace. 



and that its merchants fhould be 



able to fend their vefTels, laden with the 
produce of their own country, or with 
foreign productions, and even merchan- 
dize dellined for the ufe of war, in freight 
or on their own account, as often to the 
one as to the other of the belligerent 
powers. 

For the purpofe of weakening this pre- 
tenfion, the Judge of the Admiralty re- 
lies, in f^artj upon this, that the right of 
war is unlimited; aho^ that property be- 
longing to an enemy may be taken where- 
ver it can be found, and confequently on 
board neutral veffels ; and, in fine y upon 
this, that the neutrals which carry to an 
enemy, merchandifes contraband in w^ar 
{contrehande de guerre y) breaking by that 
very atSb, their neutrality, the beUigerent 
powers are, by the right of war, autho- - 
rized to reilrain them. ^H 

T he ^r/? allegation proves nothing; for 
there does not exiil a right of war but 
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jainfl the enemy y and not againfl neutrals^ 
with refpect to whom, feeing that they 
live in peace, vrar ought to be confider-^ 
edasnotexifUng; and iuppofing that the 
right of war admits no limits vith refpe^il 
to the enemy, this ought to be underllood 
only of the (^wff»f/ry of means, and not of 
their quality. For even the moft barba- 
rous nations confider it flagrant bafenefs 
to employ aflailins or priloners, and to 
break a capitulation once agreed upon, 
whatever advantage they might derive 
from fuch condudl. And to confine our- 
felves to the practice of civilized nation^, 
are they not unanimous in repelling as 
cruelty, the avft of killing, plundering, or 
merely ill-treating people without arms ? 

The fecond allegation is too general ; 
for before ve acknowledge the right of 
feszing enemy's effe^s wherever they are 
foundy we muft begin by reftraining thefc 
words: cnemy^s effcBs {effets enemisy) to 
public property belonging to the belliger- 
ent power, which alone can be confider- 
ed as enemy's, and not the effe<i1s belong- 
ing to the individuals, fubjefts of that 
power. It is for »his reafon, that it is per- 
mitted to levy contributions in a conquer- 
ed country, which are afterwards regu- 
larly affefled upon the inhabitants j whilll 

it 
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It IS not permitted to plunder the latter, 
or arbitrarily fcize their goods. The ex- 
Crcife of this right muft moreover be con- 
fined to places where the beUigerent pow- 
ers can legally aft in an hoflile manner, 
as for example, on an enemy's territory, 
or upon the high feas ; for it is clear that 
it cannot be exercifed either upon neutral 
territory, or in places where an armed 
force could not aft, without violating the 
deference and rcfpeft due to neutrality^ 
"We (hall be told, perhaps, that the invio-* 
lability of the neutral territory is not hurt, 
when the privateer of a belligerent power 
feizes an enemy's cargo on board a neu- 
tral veflTel on the high fea ; feeing that as 
the fea does not belong to any body, no 
power can claim a property in it. But 
though this may be true of the fea itfelf,^ 
it cannot be denied that the veffels which 
cover and traverfe it, ought to be conli- 
dered as beloiiging to the fovereign of i 
the individual who has equipped them,' 
and of the port from whence they are fit-. 
fed out, This is not, on the part of fuch 
fovereign, a chimerical pretention ; it is a 
real and inconteftable right, a right ac- 
knowledged by all powers, and which 
cannot be refufed on better grounds to 
neutral ftates, with refpeft to the vefTels 
of their fubjefts employed in commerce, 

than 
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in to belligerent flates, WhK rcfpe^^' t6 
thofe of their fubjeds who fit out priva- 
teers. This right is rendered maniteli by 
ic order which the fovereign gives to ti.e 
commanders of his Ihips to carry his fiagjby 
the rules which he prefcribcs to them, by 
the la>j7s which he publiflies refpedling 
the conduct which they ought to purfue at 
fea, and by the penalties to which thofe 
who violate them are fubjected. Were it 
otherwife, the crew, on leaving port,' 
would return into the independence of a 
Hate of nature j all fubordination would 
ceafe between them and their captain 
and the other officers: the moft horrible 
crimes committed at fea could not be with 
juftice profecuted and puniflicd on land ; 

tftnd as every veflel would conrtitute in it- 
Telf a little independent power, there 
^ould be thence as many of thefe powers 

' as there are veiTels failing on the high fea, 
which might at their pleafure make war 
or conclude peace, without being ac- 
countable to any body. Thefe abfurditics 
are too palpable at firll blufli, and alfo too 
dangerous, for any man in his found fen- 
fes to deny that the neutral fhip is under 
the fovereignty of the neutral ilate, and 
ccnfequentiy inat this principle, the neu^ 
\ral flag covers the yro-pcrty {Icpavillon ncu-- 
fr^ CQuvre la inerchandift) is not at all ar- 
bitrary, 
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bitrary, but immediately derived from 
the nature of thingSj and the natural law 
of nations. 

That this principle is equally fanction- 
ed by the pojttive LsLVf of Nations, refult- 
ing from treaties, is what I Ihall allow 
myfelf to demonftrate here in a fuccinft 
manner, fmce there are Englifti lawyers, 
and among them the prefent Judge of the 
Admirality, who fecm ilill attached to the 
contrary opinion- The celebrated Busch 
has publifhed a lift of 3 5 commercial trea- 
ties, concluded between the year 164^ 
and 1780'*', which are all favourable tp 
this principle, while on the contrary^ 
only two have been concluded in that 
interval, in which the principle, anciently 
eftabhfhed by the Confolato aeimatCyUipoix 
the liberty of feizing enemy's property 
on board neutral ihips, has been followed. 
Thefe treaties, are thofe which Great Bri- 
tain concluded in 1661 with Denmark, 
and in 1670 with Sweden. We find be- 
fides, fome other treaties, in which the 
fenfe is equivocal, relatively to this point. 
Since 1780 up to the prefent day, we can 
cite, at leaft, 2\ treaties, in which the 
prerogative of the neuteral flag has beet* 



* See his book already cited, p. 47—^2. 
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.acknowledged, as may be feen by the 
lift annexed to this work. I know on 

friie contrary, of only one treaty, that 

ibetvp^een Great Britain and the United 
States of America, >3rhich is founded on 
the oppofite rule. Since then, the treaties 
by virtue of which the merchandise is 
covered by neutrality of the flag, form, 
in refpedt of the others, fo coniiderable 
a majority, we ought lawfully to view 
them as containing the general rules, and 
the others only as an exception : from 
whence it refults, that this rule, which is 
befides founded, has been feen, upon the 
natural Laws of Nations, ought to be ap- 
plied to ftatcs with which contrary treaties 
do not exift. To apply to undetermined 
cases, as the Engliih publiciils do, this 
very fmall number of treaties which ref- 
)ect the quality of the proprietor of the 

^cargo, in preference to that of the (hip, 
it is to fubftitute the exception of the rule, 
and confequently llrip the general law of 
all found interpretation. 

To appreciate fiill better the pretenfion 
of the Englifli, it is not impertinent to re- 
mark, that so early as about the middle 
of the 14th century, and at the time when 
the Confolato del mare was the only law 
in foFce, they eftabli-flied by formal trea- 
ties. 
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tie^, for the firft time, the rights of the 
neutral flag, as may beleenby the treaties 
of Edward III. with the commercial ci- 
ties of Spain in 1351, and afcr^s^ards with 
Lisbon and Oporto tovrards the middle of 
the i/tli cencury. It is farther, England 
which £r(l concluded a treaty conforma- 
ble to this principle^ that of 1642 with 
Portugal, renewed in 1654, the only one 
of the ki- d which, for various political 
rcafons, the ImeUih have ilill coniidered 
as facrcd. It is from the aera of that treaty 
that a long feries of fimilar aiSls commen- 
ces, by which the inviolability of the 
neutral flag is acknowledged*^, and of 
which fevcral have been concluded by 
England herfelf, fuch as thofe with France 
in 1655, 1677, 1713, 1742, and the laft 
of the 26th of September 1786, fo remark- 
able for its very detailed determinations 
relattve to the rights of a neutral flag ; 
thofe with the United Provinces in 1668 
and 1 674^ and finally, the commercial trea- 
ties with the Porte and with the Barbary 
powers. 

• iSo early as 159^. Q^cen Flizabeth claimed the 
rights of a neutral flag, on the fubje<St of ihe tletcntionby 
the Dutch, of Eiighfii vcITlIs, which had on bonrd pro- 
perty belonging to fome citizens of Antwerp, who were 
at that time fubj.tts of Spiin, and confcqucntly enemies 
of Holland. She obtained reparation for that which the 
Knglilh then called an infult, by detaining four Dutch 
paraiecrs. Dusch, p. (45. 

Notwithflanding 
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Notvithflanding thefe authoritieSj 
rhich are their o^jrn work, the Fnghfti 
jrcrcnd that the powers of the north have 
endeavoured of late to give currency to. 
[the principle of the inviolability of the 
leutral flag, only to favour their own 
commerce ; and in the embarrailment in 
which they find themfelves, fometimes 
they invoke the Confolato del mare^ the 
work of a few little (lates no longer in be- 
ingj'^ as a fundamental and invariable 
" iw ; fometimes they have recourfe to 
rhe maritime ordinances of certain pow- 
ers, as if the particular regulations of any 
ftate whatever could annihilate treaties ; 
fometimes, in fine, they rely upon the 
fufFrage of Grotius, and of fome other 
ancient lawyers, whofe fuperannuated 
fyftems had their birth before 1642, the 
aera fince which the rights of neutral flags 
have began to obtain favour. Among 
the moderns, the only authority which 
they cite is Vattel ; yet is he fo icde- 
cifivc, and fo manifelUy contradiftory, 

• ft is known, beCdes, with refpc£t to this pretended 
fundamental and ifsmcriabli: Inio^ wliich the Engliih invoke, 
tliat they do not deign to conform to it even in tlie cafts 
i'l which they infift upon its validity, as they never pay 
fa ths owners of neutral fliip», the freight which they 
would be entitled to acccrtling to this la\»', F^ow cna 
tifre perceive a ft.»ble principle in the midll of thefe irrc» 
kukritics ? 
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that Upon this point he has no right to 
the praifcs which his work has, in other 
refpeds, jullly acquired to him. li:^ the 
queftion ought not to be decided accord- 
ing to .principles founded upon reafon, 
^ad upon treaties, but a<;cording to the. 
-authority of the publiciils, ve might op- 
pofe to thofe cited by the Englidi, a HuB- 
NER, a De Stecic, a Galliani, a Lam- 
PREDi, a Hennigs, a Busch, a Mar- 
tens ; who in their vorks, fuU of com- 
plete reafoningon this matter, and though 
belonging to different countries, have 
unanimoully pleaded the caufe of neutrals*. 

As to the third allegation, wVichfoimds 
"the reftridkions put upon the maritime 
commerce of neutrals, upon the right of 
belligerent powers to prevent the impor- 
tation to the enemy, of merchandizes 
known by the name of contrehande de 
guerre^ (contraband in war) I Ihall ob- 
serve at the outfet, that this rellridlion, 
though founded upon the conventional 
law of nations now in force, is not, hov- 
ever, conformable with the natural Law 
of Nations. 

Vattel pretends, it is true, that in a 
maritime war, the neutrality is broken 
by the acfh of furnilhing the enemy with 
luch merchandizes, although he admits it 

fuiJcrs 
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|/iifiers no injury in a continental wjlrfrot 
commerce of the fame kind ; nor evei 
)y a treaty of fublidy. It doci not ap- 
jear, however, that a neutral powei 
lews more partiality in the one caie thai 
^in the other : we cannot even fay, that id 
ihews any, in permitting fuch a com-J 
merce, fo long as it does not encKDurpgea 
its fubjerts to carry merchandize for the, 
ufe of war to one of the belligerent povf'-j 
ers, while it forbids it in rcipedl to thej 
other. In the mean time, it is evident 
lat the prohibition to carry fuch mcr- 
^chandizes in time of war, when even it i%\ 
reftrained to articles of a ufe diredl:ly re- 
lative to the war^ may caufe a confiaera- 
ble lofsto the neutral ftate, if its princi- 
pal commerce confiils^ in time of pcace,^ 
of merchandize of that kind.; fuch as. 
powder, faltpetre,. brimflone, firelocks,, 
cannon, Sec. This ought, to induce d1 
the Hates to fupport, even in this refpcil,.j 
the liberty of their commerce, and with. 
much ftrongerreafon Ml, when they give- 
to the danomindLtiono^ contraband in tvar, 
fo much latitude as the EngUfli do. The 
only limitation in the maritime commerce^^ 
of neutrals, which feems to accord witlx' 
rhe natural law of nations; is that whicl 
jEelates to the importation by fea, of pro— I 
vifioASj of coined money, and of all arti- 
cles " 
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loever for the ufe of war, into a 
city blockaded by fea ; becaufe, without 
that limitation, the objecl; of the block- 
ade woyld be defeated. Anciently, they 
confined thennfelves to the prohibition of 
neutral vefTels found in this liruation, 
from entering into the port ; fome times 
alfo, their cargoes werepurchafed by the 
befiegers, which ought always to be done, 
in ftri£^ juftice, when it is proved that the 
neutral veffel was ignorant of the block- 
ade.* I fhall have hereafter occafion to 
examine more in detail, what is confider- 
ed as contraband in war by the fofttive law 
of nations, and that, in examining the/e- 
condpn?iciple of the judgment^ where the 
<lueftion prefents itfelf, whether the Swe- 
difh veflels detained can be lawfully re- 
garded as being vc^ithin the cafe. 

Although I maintain that the maritime 
prizes made on enemies, and for a flron 

* The principles dcyelopr J m this phce, relative 
tlic illegaliry of maritime prizes made of neutral&, accor- 
ding to the natural law of nations, defcrve to be corn" 
pared ivith the ivorh entitled— EJa^ ujfcn the Libert)- of the 
Navigation and Commtrce of Neutra/s during the U^ar, by 
Totzf, 1780, fedt. V, p. 31, &c. trar»flated into Get, 
wan under the title — Die Freyheit der Schiffahit *, Lcip. 
zig, 1780, 5ter Abfch, p 27—36. E/Tays upon various 
fabje£ls, relative to the Navigation, &c. by M.de Sti CK> 
diap. xviii. p. 117— 127. 
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5on neutralSj are contrary 
to the natural law of nntionSy I admit, 
however, that they are founded upon the 
po/itive laiv of nationsy as well upon that 
which refults from cujloms and ujagesy as 
upon that which is purely conventional^ 
and fupported by treaties. This differ- 
ence in the foundations upon which the 
legality of prizes may refl, is important 
to obferve, as often as the qucllion relates 
to a difpute arifen upon this n^atter be- 
tween a belligerent power and a neutral 
power. Forif it be fhewn thatthc right 
of Vifiting, and in certain cafes, of detain- 
ing and having neutral veffels condemn- 
ed as fair prize, is purely conventional^ it 
thence clearly refults, that the belligerent 
power cannot give to it greater latitude 
than the neutral power has confentcd to 
allow, and that in all doubtful cafes, the 
conttrudlion ought to be in favour of the 
neutral flate, according to the rule of 
law : nan plus datum quam co?tceJJutn. 

The neutral powers, even thofe who 
appear mod jealous of the rights of 
their flag, have confented that the ihips 
of war and cruizers of bcUigerent 
powers fhould vifit fuch of their mer- 
chant veflels as they meet at fca ; ill, to 
verify whether the vcffcl be really neu^ 

truly 



trnl^ feeing that, as by a very common 
abulc, merchant vefTels often carry a fo- 
reign flag, this fign is become very uncer- 
tain in pra£lice \ and 2dly, to fatisfy them- 
felves that it is not laden vith merchan- 
dize prohibited by the lav of war. 

But in granting to the belligerent pow- 
ers fuch right of vifitiug and fearching, 
and ill impofing upon their commercial 
fubjedl:s the obligation of fubmitting to 
it^ the neutral powers have confined it 
within certain fixed limits, which the 
belligerent powers cannot lawfully over- 
leap. By the treaties, this right has been 
granted only relatively to merchant vcf* 
lels which fail alone^ but not relatively 
to fhips of war, or merchant vefTcls 
which are under their convoy. The mode 
in which the vifiting ought to be made,, 
is in like manner determined in thenil 
with the grcateft precifion ; the arraedj 
veffel muft keep beyond the reach ofj 
cannon-fhot, and fend on board the mer-i 
chant vefTel a boat, in which,, exclufive 
of the pei'fons necefTary for managing it, 
there ought to be only the CaptaiTi or 
another officer, the Secretary, and a third 
perfon at the mofl. The objecft of this' 
inquiry is, to examine the papers ; and 
if they are found regular, the inquiry 

ought 
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ought not to extend to the cargo. In 
no cafe ought the vifitors to break open 
chells, or commit the leaft violence^ un- 
der very levere penalties* 

SECOND PROPOSITION* 

We are come now to the fecond propo- 
fition of Sir William Scott^ by which 
he pretends, that the Sovereingn of a neu- 
tral ftate cannot deprive the cruizcrs of a 
belligerent power of therightof vifiting, 
by caudng theh- merchant veffcls to be es- 
corted by ihips of war ; it is partly upon 
it that he maintains his conclufion, by 
which he pronounces the Swedifh convoy 
liable to confifcatibn* 

I think I have proved that the fyflem 
of cruizers and privateers, andthejight 
of viiiting merchant veffels, which con- 
i\it\ixesp2Lnot ix^hQingpurQly conventiona/y 
cannot admit any arbitrary extcnfion ; 
but nothing is more arbitrary, and confe^ 
quently more illegal, than the extcnfion 
which is given to this right, in applying it 
to fliips v^ hick fall under convoy. All the 
treaties which fpeak of vifitation at fea, 
fuppofe that it has for its objeiSl merchant 
veflels not convoyed ; and among the great 
number of commercial treaties, of which a 

few 



few only are unfavourable to the inter- 
ells of neutral povers, we fhall not find 
one which makes mention of this right re- 
latively to veffeb efcorted by fhips of war. 

Such a ftipulation would be in facSl 
abfurd, The power which ihould put 
its hand to it, would conCent to its own 
Ihame: in granting to its fubjeifbs an el- 
cort for the protection of their commerce, 
it would leave them a prey to all the a- 
varice of privateers ; and to this bafenefs, 
it would add that of making its own ma- 
rine a fdent witnefs of their infults. As 
there can be no queilion in the vifiting, 
but to know whether the merchant vel- 
fels have not tranfgreiled the laws relative 
to the commerce of neutrals, and that the 
benefit of convoy is not granted but to 
thofe who are proved and recognized 
perfeftly regular, it would acknowledge 
either its incompetence relatively to its 
own fubje(5ls, or, what would be more 
difgraceful ftill, that it does not merit 
any confidence in its public conduct. 

Sir William alledges^ that it is only 
by vifiting and fearching, that beUigerent 
powers can fatisfy themfeves the neutral 
velFels are not engaged in illegal com- 
merce. Allowing that this may be true of 

lliips 
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fliips not convoyedy nothing thence refults 

'relatively tothofe which are under efcorc, 

ffeeing that the efcort is by its nature a fo- 

'Imen tellimony given by the neutral pov- 

*r, to the legality of the commerce in 

^hich the fliips are engaged, which it 

judges proper to take thus under its fpe- 

cial protection : a teftimony which is the 

refult of proceedings- taken before the 

vefTcls leave port, and of inquiries foexacffc, 

that the merchants engaged in illicit trade 

are obliged to let their veffels fet out at 

their risk and peril, without being able 

to be admitted to convoy. 

It has been fcen, that according to the 
treaties, the right of vifiting velfels not 
under convoy^ extends only to the exa- 
mination oftheir papers ; and that, if they 

I are regular, the privateers are forbidden 
to vilit the cargo. But as in this cafe, 
the belligerent power has not in favour 

:of the legitimacy of thofe papers, any 
other warranty than the fuhlic faith in the 
name of which they are delivered, would ir 
not be contradictory to admitas fufficient, 
the declaration of the neutral Hate, in the 
cafe of a vefTel «o^ efcortedy and not to 
regard it as fufpedled, when, by the pre- 
fence of the efcort, and the teitimonyof 
the officer who immediately rcprefents 
the fovereign, it has acquired the moll 

I impoiing 



impofing cliaraJ^cr of which fuch aAs 
arc fulcL^piible? 

U the accLifation, and even the mere 
fufpicion of advancing a falfehood, of 
committing or favouring a fraud, be fe- 
rious infuh'S between individuals, fhall 
fuch procecdiags be admitted^ or \7ith0uc 
any confequence, from Hate to Hate ? 
From this circumflance alone, that two 
ilates are at peace, does it not refult on 
the contrary, that for all which is within 
their refpcctive competence, they ought 
to acquicfce reciprocally in their declar- 
ations, clothed in the form required to 
render them authentic ? To declare pub- 
licly, doubts of the truth of fuch declar- 
ations, is to attack the honour, to violate 
the right of the power from which they 
emanate. To make thefe doubts a foun- 
dation for violating its jurifdicliion with 
force, is an aifV of hoilility which, though 
even it lliould not be followed by war, 
cannot but leave remembrances both with 
that power, and all others who find them-^ 
fclves by the acl menaced with the fame 
violence. 

To give to his pretenfions on this point ' 
a colour of juflice and regularity, the 
Englilh Judge declares that a fimilar pro- 
ceeding would be perfectly legal on the 

part 



[<?7 ] 

Dart of Sveden reward's England, fliould 
ihc latter remain neutral in a war to which 
iveden fliould be a party. But until this 
)pinion of an individual, hcvever rc^ 
fpeifbable in other rcfpccSls, has been cor- 
roborated by public fatSts, thofe who 
know to what a degree the Englifh are 
fulceptible in the point of honour, and 
particularly when their flag is concerned, 
will think thcmfclves authorized to en- 
tertain fome doubts on the fubjed ; for 
during the fmall number of warsin which 
England has not been a party, flie has 
conltantly adlea in favour of the com- 
merce ot her fub ects^ according to the 
very principles which fhe now refutes to 
neutrals, and has difplayed as much vi- 
'jour and zeal to fup^^ort the liberty of 
the neutral flag, as (he now ufes to anni- 
fiilatc it. 

If we confult the very infl.ru(fVions gi- 
ven to their cruizers by the belligerent 
powers, however contrary they may be 
in general to the letter of treaties, and 
the naturailsLyi of nations, we fiiallfeein 
them a new and very ftrong proof, that 
by the common {contttmhr) law of nations, 
neutral veflels failing under convoy^ are no 
more liable to vifitation^ than by the con^ 
veniial Law of Nations. For to the pre- 

fent 
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fent time no pover has thought itfelf au- 
thoriled to extend to thcmfeives that ob- 
ligation. England herfelf, who in the 
prcfent war has given to her cruifcrs 
more extenfive powers than in preceding 
vars, has not comprifed in them that of 
vifiting (hips wndcr convoy. This clearly 
appears from the judgment itfelf, where 
it lays, that upon the anfwcr of the Swc- 
difh frigate, Captahi Lawford havin^i 
entertained doid)is on. the conduui zvhicM 
he oug/it to purfue in fo delicate a fttuit^ 
tion^ difpatched a mejfenger to the Lords 
of the Admiralty y for their ivjlru^i- 
ons ; a precaution w^hich, feeing the ex- 
treme fuperiority of his force, would 
have been evidently fupcrfluous, if his 
inftru(5lions had authorized him to vifit 
velTels under efcort. That the Admiral- 
ty ordered the feizure and detention of 
the convoy, makes no change in the bu- 
finefs ; for according to the judge's ovi 
acknowledgement, the fole eflecfV of that* 
order is, to difcharge the Englifli com- 
mander of all perfonal refponfibility, 
without legitimating by it, the attack 
which refulcs from it, upon a neutral flatc, 
if, in its principle, this detention were le- 
gitimate. 

Although every perfon who claims a 
right, is bound to ell;iblifli proof of it, 

(^ajfrmanti 
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[affirm ant I non ncgmiti incumhit pr'b'^livf 
particularly when ihe queilion is u.a: q/ 
a rightj new, and which has nor yet h^-^a 
cxcrciied, Sir William has not been ai.1'4' 
to alledge any treaty, any law either of 
his own country, or foreign, which au- 
thorizes the vifiting of vefTcls imdcr con- 
voy. It has not been more poflible for 
him, to Cite among the great number of 
writers who have treated on this part of 
the law of nations, afingle authority that 
juflifies it. He has been full as little ca- 
pable of defending itsjuftice by princi- 
ples founded upon reafon. For want of 
folid arguments he has had rccourfe to 
vague and infignificant declamations. I 
have, on the contrary ^ demonlh"ated by 
dire(f\ and inconteftable arguments, that 
fuch a right cannot belong to belligerent 
powers. However, Vvithout in any man- 
ner confining myfelf to them, I proceed 
to render this truth more evident Aill, 
by producing precife treaties, as well as 
laws and declarations, and citing fcvcral 
authorities of the greateft weight. 

The only m.aritime law, within my 
knowledge, that contains a pcfitive de- 
termination upon this point, is that of 
King Christian V. of Denmark, which 
rr.ay be found in the fourth bock, chap. 

vii. 
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art- 2. of this code, Tt dates, « that 
in cale when, from the fear of priva- 
teers, or other unfortunate accidents, 
any veffels belonging to fubjefts of his 
majefty Ihould join to fail together, if 
there mould be found among them any 
veffel in a (late to be fitted for military 
fervice, it ought to carry the royal flag, 
protect the reft, nnd not fujfer foreign 
vefTds to board, vifit, or fee its papers, 
under any pretence whatever; but on 
the contrary, to keeptliem at the great- 
eft diftance poffible, in which the other 
vefTels failing with it ought to affift it 
with all their power; and if any fo-_ 
reign veftel Ihould attempt to compel 
it by force to fuch vifuation, it oughtJ 
to oppoje itfelf to it zu'ith all its pczvcr^ 
and not permit any thing that amounts 
to an attack upon the majefty of the 
king, or upon his fubjecls. If an^g 
perlon a<fks differently, and docs nor 
put himfelf in a ftate of defence when 
he can do fo, he ftiall be puniftied ac- 
cording to the ordinance of the ma- 
rine. '^^ If the fault lliould proceed from 



* 7 he ordinance of marine here mentioned is no 
doubt that of the 27th of March, 1688, though publiflv 
ed after the code: the articles 112, 115, 124. iinpof 
infamy, and forfeiture of life and goods, upon the ofli-* 

CCJ'^. 

ce anv 



[71] 



I 



« any of the crew, who fliouldnot have 
ec done their duty on luch an occalion, 
cc proceedings Ihail be taken in the Tame 
cc manner, with relpe<fV to them, accord- 
« ing to the ordinance of the marine.*'* 
Our legiflators have, confequently, alrea- 
dy, in the lall century, impofed on mer- 
chant vessels the obligation of not fuffering 
any vifttation^ when they fail together, 
and that one can be found among them 
which may be armed and authorized to 
carry the royal flag : and this, as much 
for the honour of the flag itfelf, as to 
prevent any injury being done to the fub- 
jefts of the king: from whence it is eafy 
to infer, what was the opinion oftheie- 
gidature vith refpecft to vessels failing 
under the efcortof a ihip of war. 

It may, in truth, be matter of doubt, 
whether the refufal of vessels failing to- 
gether to fubmit to be vifited,be founded 
upon the lav of nations ; feeing that the 
mere atteflation of the regularity of the 
vessels, and of their cargoes, given by 

* 1 he ordinance cited, infli£ls in ^ 12, corporal pu- 
rUhmciit or dcatl^i upon thofc who (hall not defend 
chemfelves as they ought; and in the $110, the pain of 
dcatliupon thofe who do not put thtmfelve^- in a rtate of 
defence, or who abandon their poit : it i< the ordinance 
of the 8ih of January, 1 752, which is now iu force, and 
which in ccruia lefpe^s is more lenient. 

the 
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ic captain of a merchant vessel, vho is 
himieif only a private individual, and be- 
Udes an interejied party y cannot aflbrd to 
privateers the fame fecurity as that of the 
captain of a man of war, adting according 
to the exprefs order of his government, 
vhich, after all the legal formalities have 
been obferved, authorizes him to declare 
that all is regulai\ Thus, in fandlioning 
in the former cafe a problematical I'ight^ 
the law has thereby confirmed in the lat- 
ter, a right which, from its nature, vras 
certain and determined. 

The fame article of this law proves] 
that the pretenlionof withdrawing neu- 
trals from vifitation, by means of anef^ 
cort of ihips of war, has not began t< " 
manifeft itfelf in our time ; that it is, oi 
the contrary, an ancient one, and that 
more latitude was given to it formerly 
than at prefenf^. 

Of all the treaties which contain llipu- 
iations relative to this object, the mofl 

♦ We may, moreover, compare the tllfpofitlveof thj 
law with tiie ordinance of the 22d of September 1658, 
r^fbtivc to merchant vefrel> failing for America, the coaft 
of Guinea, and the Mccitterranean, at 16— iS; which 
fuppofe the right of refufing vifitation, and authorizes 
them to defend themfelves in fuch fituation. 

ancient 
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ancient that I know, is the treaty of com- 
lercc between Denmark and Ru{Iia_, da- 
ted Petcrf burgh the 8-i9th of 0<ftober 
1782. The 1 8th article expreffly imports, 
that in cafe where one of thefeftateslhould 
find itfelf engaged in a war, the mer- 
chant vefTels of the neutral ftatefhall be 
fubje(fk to a legal vifitation ; but if they 
fhould be convoyed by one or more fhips 
of \rar, the Jimple declaration of the officer 
commanding the efcort^ that thefevejfe/s do 
not carry any thing contrabandy Ihall be 
ferfeElly fujjicienty and that there JJiall be no 
mention of vi/itati on** The fameftipula- 
lion will be found in the treaty of com- 
merce between the States General of the 



• See the colIe^V'ion of treaties by M artens, vol. ii. 
p, 292, wliere it is faid — " Suppofing, neverthclefs, that 
** fuch merchant vtfTck Ihould be efcorted by one or more 
** fliips of war, the fimple declaration of tlie ofBccr com-. 
" marKiin;^ the efcort, that thefe veilels do not carry any 
** rhit^g contraband, Ihall be confidcrcd as fully fuHicient, 
** and no vilitfhall take place." The 19th ariicle Itates: 
** As foon as it fhall have appeared by ihe vouchers ^ro- 
''duced, or by the verbal alTurance of the ofHccr com- 
** manding the efcort, that the merchant velTels are not 
«* laden with any thingcontraband, they Ihall be at liberty 
•* to continue their course without any further hinderanccj 
**and thofc (hips of war, or pnvateer<i, of the one 
*• part or the other, wliich Ihall, notwitldtaiuling, Alow 
♦* thcmfelves to molelt or endamage in any manner what- 
** ever, the (hips in queflion, fii ill be obliged to anfwer 
* fjr it in their pcrfons and propeitie-, btiide the rcpa- 
** r.uion due for the iiifult oil**:rt{i to the fiig." 
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United Provinces and the United States^ 
of America, dated the Hague the 8th of 
October 1781, article 10;'*' and in that 
tctveen Sweden and the United States 
of America dated Paris, 3d ofApril 1783, 
article 12. *f We fee fimilar dispofitions 
in the treaty of commerce bet>3rccn Aullria 
and RufTia, of the i-i2th of November 
1785, article 13 ; as also in the declaration 
of the Emperor of Germany, and of the 
Empress of Russia, article 15 ;§ and 
finally, in the treaty of commerce between 
France and RufTia, dated St, Petersburgti 
the il^I^uT.rC article 31 \ a treaty fo much 
the more rem.arkable, as thefe ivo great 
maritime powers recite in them, as axi- 
oms, and confirm therein, four years af- 
ter the conclufion of the American war, 
the principles admitted during that war 
by the armed neutrality. § The treaty of 

*" CoTle£lion of M 'RTens, fame vol. p. 254: dog t\\ , 
«* gcen vifitatie van papiercu gevergt wortlen van che.< pen 
** onder convoy der Uorlogfeliccpcii maar ^doo worJca 
*• g'^gcven saa hct wourd- van dcd officltr htt convof 
" kiJtnde.,, 

f MaRTpns, vol ii. p 334: « ncvcTthclefs» the exJii- 

* bition of rhc p;ipfr* flivill not be demanded of njcrchant 

* fl;ips under tLe convoy of vt.ni'l> of war but crMl'ic 
« (hall be given to the word of the oincer commanding 

* the convoy.* 



5 Mahtjks, /3/W. p»,625 — 6^8. 
11 M Rr i>js^ voh iii. p. 1 7 and j8. 
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commerce becvcen RiiiTia and Naples, of 
the 6-i7th of January 1787, article 20, 
contains the fame regulation ; and adds 
thereto, in article 21, (what alfo appears 
indie treaty concluded with France) that 
the cruizcrs ivhich^ after having received 
the verbal declaration of the chiefs jhall hin^ 
,der the merchant vejjils from continuing- 
their courfe^ or molejl them^fliallanfvjcr the 
damage in their perfons and property ; he- 
fides the nparation due for having infulted 
the flag.* Alikedifpoficion is to be found 
in the treaty between Ruflia and Portu- 
gal, of the 9-20th of December 1787, 
articles 25 and 26.*}* 

If flipulations of this kind are not to be 
met, except in modern treaties, and not in 
ancient ones, it is becaufe anciently no 
belligerent power had conceived an idea 
of arrogating to itfelf a right of vifiting 
vcffels under convoy. But the pretenfi- 
ons of the Englifh, which are ever ex- 
tending themfelvcs by reafon of their ma- 
ritime fuperiority, not having, in our 
days, known limits in a greater degree, 
the other powers have atlaftfeen them- 
felves forced, for the honour of their flag, 

♦ Martens, vol. iil. p. 45, 
t Martens, iliJ. p ii8, 119. 
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to make Ws, and conclude treaties, vfhich' 

lould preferve from all infult the fhips 

>f war which they employ to protect the 

jeutrality and the commerce of their fub- 

i*e<fl:s. The right eftabliflicd by thefc 
aws, and by thefc treaties, is only the 
confirmation of an ancient ufage, which 
the neutral powers have never renoun- 
ced. So early as in the year 1762, when 
the Dutch Captain Dedel had repulfed 
by force the vifit which an Englifh fri- 
gate attempted to make on the merchant^ 
veflTels which he convoyed, the States 
General approved his conduft in every 
point, and maintained its legality in aa 
ordinance of the 20th of September of the 
fame year, by which they prove that this 
conduct of the Captain was authorized 
by the ufage generally received among 
civilived nations,^ 

It is not only by the aclual conduct ol ^ 
neutral powers, but by that of belligerent^ 
powers themfelves , that this usage is ef— - 
tabUlhed, Independently of treaties, the 
prohibition to viftt merchant vessels sail- 
ing under convoy, has been in all times 
tacitly comprifed in the inftrucftions and, 
regulations which the belligerent powers 

* This ordinance h to be found in the Collc£lion of 
Van Zee Sahen, vol. ix. p. 207. 

have 
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X? publifhed for their cruizers and pri- 
vateers. Iris to be ibundaliu fomeiimes 
exprelsly Hated in them. In the 6th ar- 
ticle of an ordinance of the 26th of Jan- 
uary 1781, which the States General pub- 
liflied, on their taking part in the Ameri- 
can war, it is exprefsly enjoined, that in 
cafe of meeting neutral vefTels faiHng 
under convoy, if the commanding officer 
declares that he is perfectly certain that 
the ihips under convoy are net laden with 
articles contraband in war {contrehandc dc 
giterre)j credit JJiall he given to that declara^ 
tiorij and that in confequencc no vifttjhall be 
required'*'. In the war which the Emprefs 
Catherine II. maintained, at firfl 
againft the Turks alone, and afterwards 
againfl them and the Swedes jointly, flie 
conftantly refpccl;cd the facred principles 
of the Maritime Law of Nations, which 
ihe had fo folmnly maintained as a neutral 
power during the American war, without 
luffering herlelf to be diverted from them 
in any refpe(ft by the example of her en- 
emy King GusTAvus HI. w^ho, as we 
have feen^ allowed himfelf 10 make an 

• See the extrafl of this ordinance publifhctl by order 
of the Ddiiifli College of Economy and Commerce, in the 
collection of ordinance«iof 17S1, by IIopsner j and the 
German tr.inflation in the work intitledHennings-Samm. 
lung von StaatirL]irirteawar€ndde»beckrieg«>von l776— 
^73»vol.ii. p. 292* 

attack 
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lattack upon them. The 13th article oj 
her regulation for cruizers, given at Pe- 
tcrlburghthe 31ft of December 1787, ex- 
:prefsly llates, that when neutral merchant 
[ veffels are convoyed by a fliip of war of 
Hheir nation^ the Ruilian ihips of war 
ought not, in any manner, to addrefs 
themfelves to the merchant vefTels, but 
only to the commander of the efcort; and 
that if he declares that there is not on 
board, any merchandize contraband in 
var, {de contrebande de guerre), they ought 
to be content with this declaration, with- 
out requiring vifitation.* We muft ob- 
ferve here, that this difpofition is gene- 
ral ; that it makes no dillinclion betveen 
the flates with which there are exilling 
treaties, which, in this cafe, Inrerdi^^l vi- 
fitation, and the other neutral Hates ; or, 
to ule the favourite exprelTion of the 
Englifh, between nations privileged and 
not privileged. 



• Colleflion of Martens vol. iv. p. 512: * wl 
neutral (lups {hal! be f fcorted by :i fliip of war of th 
nation, the former fhall not in any manner be touchc- 
but ihc commander of the convoy mufl be addrclTed 
dircdlly i and if he declares that the faid veflcK under 
his convoy have not on board any merchandize, f<j«- 
tfabuad in war^ the party inquiring fhall be content 
with this declaration, without requiring that a vifit 
fliould be made ' 

Th< 
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The Englifh privateers never arrogated 
to themfelves luch a right of vifitation in 
ancient times, and they have done fo but 
very rarely in modern times. I know but 
one inftanceof the kind in the European 
Teas during the American war, and though 
it concerned only the Danes, it excited 
an univerfal fenfation. Several Englifli 
cruizers together infilled upon viGting 
fome DanifK merchantmen convoyed by 
a frigate under the command of Captaia 
Schionning; the viiit having been re- 
fufed, they had recourfe to force, and 
that officer having had the weaknels to 
yield to it, he was cafliiered by a court- 
martial appointed for that purpofe. In 
the Indian feas, the privateers which from 
one time to another, have attempted like 
illegalities, have been always repulfed as 
they deferved. Bur, however illegal 
the condudfl of the Englifh privateers may 
have been upon more than one occafion, 
it does not thence refult, that the gov- 
ernment has really approved ir. During 
the prefcnr war, the Danifii convoys have 
been always refpe<fted. There has been 
only one ungle occaficn on which fom^ 
Englifh iliips of war attempted to viGt the 
raoil dillant vefTelsof a numerous Danifli 
merchant ilecr, failing towards the Me- 
ditcrrar>ean under the efcortof a frigate;. 

but 
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bur the Danifli commander havin«: com- 
plained of it, they declared that it was a 
miftakc; and Lord St. Vincent gave 
him complete fatisfadlion ; a proceeding 
which, in my opinion, adds not a little to 
the glory which this great Admiral has 
acc][uire(i himifelf by his brilliant exploits. 
The French, on their part, rclloredto the 
Daniih commander, veflels taken by their 
cruizcrs after they had been fcparatcd by 
foul weather fromtheir efcort ; and that, 
upon the declaration that thefe vefftls 
conflituted part of his convoy. The bu- 
linefs of the Swedilh convoy is the firft 
cafe within my knowledge, in which a 
contrary condiicl: has been authorized by 
the Britifh government, and in which the 
courts have undcrtaken-to render it legal 
by a formal judgment. This is proved 
by the judgment, which does not cite any 
precedent, a circumftance which the En- 
glifh Judges never fail to conlider as a 
Sufficient authority, although, in truth, 
the fimple judgments pionunced in a pre- 
ceding caufc, cannot in the eye of reafoii 
be valid again ft foreign Hates. 

It is undoubtedly by rcafon of the no- 
velty of this prctenficn to the right to 
vifit veffels under convoy, that the prin- 
cipal publicills, fuch as Hubnek, Gal- 

LIANI, 
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LIANI, LaMPREDI, StECK, whofc 

works treat expreffly of the rights of 
neutral commerce in time of war, 
have not touched this qucftion, but have 
fimply confined themielves to inquire 
the extent which they may lawfully give 
to the right of vification by cruizers 
which meet, on the high fea, neutral 
fhips not convoyed. The letter aheady 

citcdofPUFFENDORFtoGRONINGIUS*, 

ihe^f^s, neverthelefs,thathe confidered the 
neutral povers as authorized to convoy 
the merchant vefTels belonging to their 
fubjedVs, when they were not laden with 
articles contraband in war {de contrehande 
dc guerre,) From whence we may infer, 
that the fhip of war charged to efcort 
them, appeared to him founded in oppo- 
fing itfelf to all vifitation, for otherwife 
the efcort granted would have been with- 
out utility. 

Of all the writers whom I know, Mar- 
ten s is the only one who has treated 
this queilion, although in a Very fuccin^l: 
manner, and he exprcfsly refufes to pri- 
vateers the right of vifiting merchant 
vcflcls failing under tjfjort. This autho- 
rity, fingle as it may be, is fo much the 



* See the abov«, p. 3 1, 

L 



more 



tnore weighty, as that publieift has ac- 
quired the greateft celebrity, by the ex-* 
tent of his information in every thing re- 
lative to the conventional law of nations^ 
and as his impartiality cannot be fufpeft- 
ed by the Englifli, feeing his quality of 
Ordinary Profejfor of the Law of Nations j 
on the foundation of his Britannic 
^^AJESTY at the Univerfity of Gottingen, 

THIRD :pROPOSITION. 

After having thus efiablifhed, that the 
right of vifitation cannot extend to vef- 
fels under convoy, I proceed to the exa- 
mination of the third propofition of Sir 
William Scorr, dating that the penalty 
incurred by the refufal to fubmit to vifi- 
tation, if accompanied with violence, is 
the confifcation of the property attempt- 
ed to be withdrawn from it. For this 
purpofe I fiiall prove : 

ift. That this propofition, confidered 
in its full extent, can be hardly juft, when 
even the queftion Ihould only relate to 
veffels not convoyed. 

idly. That it is abfolutely falfe, if the 
queftion relates, as in the prefent cafe, to 

veflels 
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vefTels failing under the efcortofa fliipof 
.war. 

jdiy, Finally, that fuppofing even that 
this propofition were jull, abflrackcdly 
fpeaking, it cannot be applied to the pre- 
fent cafe, conlidering the particular nature 
of the circun:iflances of the fack. 

L The arguments of the Judge of the 
Admiralty are drawn from a paflagc of 
Vatiel ; from an ordinance of the 
French marine of 1684, "with comments by 
Valine from an ordinance of the Sfa- 
7njli marine of 1718 ^ from an order ifliied 
in 1664, by the Privy Council of England y 
from ail Engllp proclamation of 1672. 



Vattel fays^ « It isimpoffible to pre- 
vent the importation of contraband 
goodsjif neutral vefCels, met at fea, are 
not vifited : there is a right^ therefore, 
of vifiting them. Some powerful na- 
tions have refufed, at difrcrent times, 
to fubmit to this vifitation. At this day^ 
a neutral vefTel ivhich Jliould refuje to 
fuffer the viftt^ would fubje<ft itfelf, by 
that alone, to be condemned as being a 
lawful prize. '^^ 



« 

c< 
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« 



* The Law of Nation?, by M. dc Vattfi^ book IlL 
v:i.§ 114. 
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We muftobferve, inthe fiiUplacc, 
Vattel_, fpeaking manifeilly here, only 
of the refufal immediately given by a 
neutral merchant vefTel to lufter the vifit, 
and not of thcoppoiition which, accord- 
ing to the exprcfs orders of its fovereign, 
a Ihip of war may make to the vifuing of 
the lliips which it elcorts^ his decilion 
applies only to veffels not convoyed^ and 
not at all to thofe which are. We fee, 
moreover, by thisphrafe, at this day, that 
the queftion here does not relate to a na^ 
tural Law of Nations^ but to that which 
VATTELefteems to be admitted by trea- 
ties, and the ufage of modern: times. And 
in faft, we have already fliewn, that the 
obligation to fulFer the vifit, is not found- 
ed upon the natural law y but limply upon 
general cuftoms and conventions. We un- 
derfland, th^t in cafe of oppofition to the 
vifit, force may be lawfully employe 
and that then the owner, the captain, an 
the crew, having to impute to themfelv 
alone the damage which they draw upon 
themfelves, the Ihip, or the cargo, in put- 
ting themfelves on their defence, tney 
cannot confequently require reparation 
for it. So far as that, the right of the 
privateer appears fufficicntly founded ; 
put as there is not any treaty of commerce 
which impofes the penalty of confiscation 



tie 
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rpon the vefTcl^ the captain of which 
ihould defend hi^iklf, it feems to me 
that neither the belligerent power, nor 
its courts^ are authorized to pronunce it.* 

To cfiablilh the legitimacy of this pe- 
nalty, neither ordinances of marine, nor 
regulations published for privateers, can 
be cited, feeing that thefe only amount 
to the particular laws of the flate which 
makes them, and which confequently 
cannot bind thefubjcc^s of a foreign and 
independent ftate. If we confider the 
multiplicity of fevcre and rev^oiting abu- 
fes which arc found in praftice, connccfb- 
cd with the general fyltem of privateer- 
ing, we ihall feel how very unjult it would 
be to fubjecl to fo hard a penalty, ihofe 
who, from the dread of thefe abufcs, 
equally frequent and irremidable, refill 
the viiit. 

♦ At the tTi<' of the judgment of the Court of /.dmi- 
ralty, M-ill be found a note, of a dccifion given by tlic 
^ra}:ds Jugcs, (chief jufiices) who have cognizance in tlic 
dcniier njfort^ of matters relative to maritime infnranccs, 
of which the author had no knowledge until after the 
printing of the original Danifh, and M'hich flicws, that 
jii the eyes of the organs of the hnglifu law, the vifit is 
not a legal aBy but a timple acl of prce^ 'uh'tch ihv party 
has a right to rtsist %uhen he can. '\ his decifion contrafls 
fomanikllly with the principles of Sir William Scott, 
that it aiuue furnilhesi the moil ccmplcte refutation of 
ihcia. 

Witliout 
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Without fpeaking of the Barbarj^ pi- 
tes, and the other depredators of the 
lea, who are in the practice of hoifting 
the flag of a belligerent power for the 
purpofe of boarding merchant vefTels, and 
poUeflTHig themfelves of them in their vi- 
iitj it is known that another species of 
pirates commonly called privateers (cor- 
sair es) feldom dillinguifh themfelves by 
their refpe6l for the treaties and regula- 
tions of their fovereigns. Without regard 
for the fandions which limit to three per- 
fons (the number of people charged with 
the vifit, and which reftrain it to the 
fimple examination of papers), we fee 
thele frequently throw themfelves in a 
crowd, and armed, intopeaceable neutral 
veflels ; endeavour to impofe upon the 
the captain and the crew by abufe and 
menaces ; and if they cannot by thefe 
means obtain a confeffion which autho- 
rizes the feizure, to ufe them ill perfonally. 
Under pretence of fearching for conceakd 
papers, fome even among the moft mode* 
rate, exercife upon all parts of the vefsel 
the moil revolting inquifition: they fre- 
quently force open chests and bales : when 
rhey do not find any caufe of fufpicion^ 
they exadl from the captain confiderable 
preients in money or in merchandize : 
others take by force whatever they think 

proper ; 
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proper*; and to fill up the meafure, they 
even go Co far as to carry off the ftoutclt 
men of the crew, to reinforce their own ; 
£o that in cafe of accident or ftorm, thofc 
who remain, being infufficient for the 
management of the vefTel, are expofed to 
perilh. Often, in fine, upon the llighteft 
pretence, and in the hope of afterwards 
corruptly obtaining from fome of the fai- 
lors declarations in their favour, they car- 
ry offthe vedel, and bring her into port, 
where flie remains, fometimcs, for years, 
before the owners ofthefhip or of the 
cargo^ are able to procure a hearing.'f 

* Wc can, upon this point, refer to the testimony of 
V.--L1N, a very great dtfendtr of privateers and cruizers, " 
•who in his commentary on the ordinance of marine of 
Louis XIV. book iii. tit. ix. ait. 13. ^vol. ii. p. 251.) 
speaking of the/>d/« of death enacted by that ordinance, 
Egainft every privateer who takes, orfuiTersto be taken, 
any thing on board the vessel which he visits, thus e:c-. 
presses himrelf : <* This punishment, in truth, may appc^ 
«* rigorous in certain cases, but the natural propecsity 
« of privateers (corsaires) to plunder, has made it bs 
<« thoughr, that it was necessary to restrain it on these 
•* occasions by the severity of the punishment." 

•j- I am aflured that the Court of Adrairahy of Lon- 
don, pronounced judgment only in 1799, in a cafe rela- 
tive to a veflcl feizid during the fcvcn years war. The 
ProfelTor Buscn,in his Nachtzag zu feiner Abhandlung 
liber die Zerruttung des Sechandels, Hamb. 1794, cit<?8 
another cafe of the fame nature, commenced in January 
1781, and which was not finiilisd at the time wiicn hi* 
was written. 

Fortunate 
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Tortunate owners ilill, if even then they 
could flatter therafelves with obtaining 
the jullicc vt^hich they foHcit ! But by a 
Ih'ange caprice peculiar to the courts elta- 
bhihed for taking cognizance of the va- 
lidity of prizes, it is there laid down in 
the firil inllance as a principle, that the 
fhip and cargo, once feized, ai-e fubjec^ 
to confilcation, and inilead of impoling 
on the plunderers (spo/tateurs) the obli- 
gallon of juftifying the legality of the 
leizure, they are the plundered [spolics) on 
the contrary, who mull prove that it is 
ill-founded. To this difad vantage, fo 
oppreflive for the moff fegitimate claims, 
is joined another not lefs, that is, that the 
nature of the proofs required from the 
complainants, is net previoufly fixed by 
any pofitive knoxrn law ; and that in 
every point they exceed what the natural 
law of nations would require. Thcfe are, 
particular and private rules, diiflated b^^ _ 
the momentary intereft of the belligerent 
power, and which vary according to cir- 
cumllances.* Let us fuppofe in hoe, that 

after 



♦ Epgliind, for example, lias not abfolutcly, any fct- 
tIH law relative to maritime pji/cs. I his tlefeit ob- 
liges the J utiles to create arbitrary rules, which change 
accortlihg to circumiVaticea, fo much tht more lo, as they 
are, beiiJcs. bound to follow the letter of the law ^ for 
ihofe who are ufed to walk always in leading Urines, 

have 
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frer a long and expenfive procers, the 
claim Ihouid be allowed, feldom do the 
owners obtain the reimburfement of their 
expences ; and more feldom llill^ an in- 
demnity proportioned to the lofs of pre- 
cious time ; and to that which rei'ults 
from the deterioration of the velTel or 
merchandizes, from the difperfion of the 
crew, from the fall of prices, and other 
changes which happen in commercial af- 
fah-s. After fuch an expofition, founded 
upon facls, unfortunately too notorious, 
m we blame the refillance which the 
leutralsmake to a right, which in its ex- 
jrcife fo often aiTumcs the chara<5ler of 
robbery? And will ic not be found, on 
the contrary, th?t in fuch cafe confiscati- 
)n would be an uujuft penalty, and in 
^very point difproportioned to the of- 
tfence ? 
* • 

If to juftify the confiscation, it be al- 
Bedged that it is the only poflible mode 

hate their ftep lefs firm. Although the foTclgn flates 
have often and loudiy complained, that the Enj^lifh tri- 
bunals do not conform to treaties, and that in general 
they do not follow fixed laws government has not to the 
prcfcnt time taken any meafurc to remedy this cyi), by 
acts of parliament. It is pretended that this is a matter 
'of policy j but it will be allowed at lead, that thiiis not 
a free and liberal policy. Sec Buscn, in the book al- 
ready cited, p. 78 — 84. 
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of maintaining the right of vifitation, it 
wjU ncvcrthelefs be clear, that it ought 
not, in this cafe, to extend but to thofe 
who refufe it ; that confequently, the 
vejjel only JJiould be liable to confiscation y 
feeing that the owner ought to anfwer 
for tlie atfts of the captain, who is his 
agent; but that the cargo cannot be in 
this fituation, unlefs it belongs to the 
captain, or to the owner of the vefTel, or 
that it ihould be enemy*s property. For 
by what principle of juilice can it be 
made a crime in the freighter, that the ^m 
captain has refilled vifitation, unlefs it be ™ 
clearly proved that it was at his rcqueft ? 
Upoa this point Hucner is entirely of 
myopiiuon; and Vattel fays alio, iinn- 
ply, tiiat in cafe of refillance, the vjfel is 
at tfiis day liable to confiftation ^ but he 
does not fay a vord of tiie cargc* 

Sir William finds faultvith Vattel,^ 
for .having fpokcn ofc)nfiscation as of a 
liW pur'-ly modern. « When it is remem- 
cc bered," fays he, « that it is a principle 
« not oj^ly of the civil law, (on which 
<c great p. art of the law of nations is foun- 
« ded,) but the private jUrifpiiidence of 
ic moll countries in Europe, that a contu- 
<i macious rcfulal to fubmitto fair inqui- 
tt ry infers alt tue penalties of convidl:ed 

<c guilt/' 
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f« guilt/' Reafoning evidently forced, 
las the principle of vrhich Sir William 
Tpeaks, relates only to affairs of ordinary 
jurifdidtions, where the defendant is le- 
fgally cited before a tribunal to which he 
owes obedience. We mull find an ex- 
treme want of means to ^ply, as he docs, 
this fame principle to a dilpute arifen on 
the high fea, that is to fay, at a place over 
vhich no flare has a right of fovcreignty ; 
rbetween perfons who obey fovereigns dif- 
fferent and independent of each other; 
and at a time when it vould be abfurd to 
fuppofe that they could have there a re- 
gular citation or a competent tribunal. 

The Judge of the Admiralty further 
f relies upon the 12th article of the ordi- 
^ nance of the French- marine, promulga- 
ted in 1 68 1, which states,, that every vef- 
J el ought to be confidered good prize ^ in 
ycafe ofreftjlance and comhai ; fince he adds, 
^according to the commentary of Valin, 
(page 81, the refijlance alone is sufficient 
for the Gonfifcation of the vefTel : and 
he refers to the Spanifli ordinance of the 
year 1718, which ufes the disjundliv-e 
particle or, inftead of the conjundlive and^ 
in cafe oireftjlance or combat, 

I fhall obferve in the ouifer, that in 
^l e Commentary of Valin, which I have 

now 
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lov under my eyes, the Spanifli ordl 
lance is truly mentioned > but without ad- 
ding to it that remark'^. Sir William 
does not put fo great a value, in this 

Eoint, upon this allertion, but becaufe 
e pretends to be able thence to conclude, 
that the menace alone of fightings was 
fufficient in the cafe of the bwediih con- 
voy, xo\[i^'i^yx\i^ confifcation. But this 
interpretation is evidently contrary to the 
article which he cites, taken in its whole 
extent. « Every veffel (thefe are his own 
« terms) which Jhall refuje to Jlrike its 
cc y^;7s, after it fliall have been lummon- 
« ed by our vefTels, or by thofe of our 
« fubje(5ls, armed for war, may he forced 
« to do it by the artillery, or otherwife : in 
<« cafe of refiftance andi combat y it ihall be 
« good prize.'* Thefe exprcffions clearly^ 
fhew, that it is not the mere refufal oftki' 
vifit, or the menace of making rcfiflanct 
that is the cafe forefecn by the Jaw, but 
a real and aciive refiftance. This is alfo 
the manner in whicn Valin explains it 

* Tlie quotation of the page is alfo inaccurate, for 
tills matter is not treated in p. 8t, but in the fccond vo- 
lume, p. 269 — 271, of tlie Rochelle edition of I'yr* 
Perhaps Sir William means to ipeak of the tt^aij ^ 
prizes, by the fame author, which I have not been able^ 
to procure : although this would be his Conwieiftary up. 
40 the Ordinance ^f the Mann*^ whitU he has cited in the 
judgment, 

in 
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his Commentary : « If the captain of 
« thevcffcl (fays he) obilinatcly engages 
« in combat, rather than llrike his iails, 
« and that the veffel fhoulJ be taken, it 
« Ihall be confidcred as good prize ; be- 
cc fides the perfonal puni(hment which 
<r may be inflidled upon him, if he be a 
« Frenchman, particularly if he has re- 
« fifted a King's ihip/' According to 
the remark of V^lin upon the follow- 
ing article, if he (Irikes his fails, and re- 
fufes only to produce his papers, this pu- 
nifhment does not take place, but the 
vefTel ought only in that cafe to be carri- 
ed into the neareft French port, there to 
be legally vifited. We muft not think, 
from the expreffion every vejfel, that this 
law extends to all vciTels without excep- 
tion. The fequel of the article fhews, 
that it only relates to fliips not elcorted. 
A general expreflion has been chofen, to 
make it be (cen that the FrenchJJ:ips arc 
comprized in it, as the neutrals. This is 
what Valin himfelfobferves. We know, 
moreover, that a feniiment of juftice and 
humanity determined Louis XVI. during 
the American war, to aboliih this ordi- 
nance, in every thing that relates to mari- 
time prizes, and it has not been without 
exciting an uni\\^rfal difcontcnt, that the 
French have reftored it in force in the pre- 
fent var. 

We 
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We cannot then be sufficiently ailoniffi- 
ed at the kind of fatisfadlion with which 
Sir William cites this ordinance, parti- 
cularly it we obferve^ thatnotvithllanding 
all itsleverity, it is much more moderate 
ftill than his judgement; for it speaks only 
of merchant veilels not convoyed^ and of a 
refiilance sufficiently obllinate to require 
the ufing of an armed force; inftcad of 
which, the judge extends the cbnfifcation 
which he pronounces, even to convoyed 
veifels, and confiders a verbal refufal to 
fuffcr themfelvcs to be vifited, accompa- 
nied by menaces of refiflance, as equivalent 
to an effccflive refiilance. Finally, the 
French law confifcates only the vefsel, and 
the Englifh j ud ge adds to it the entire cargo. 

The fame obfervations apply to the 
Spanifh ordinance, which is copied from 
that of France. I am not able to decide 
pofitively, whether it be now followed in 
Spain, as pretended in the judgement. At 
leaft it is certain, that this power has tefli- 
ficd in the prefent war all poffible refpefk 
for the neutral flag. The merchants have 
had frequently caufe to complain of 
French and Englifh privateers, but not of 
Spanifli. 

Finally, mention is made in the judg- 
ment, of two Englifli orders, or proclama- 

tions* 
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uons, of 1664 and 1672, peculiar, from 
their nature, to the var which was their 
ob;e<5\, and vrhich, having none of the 
charadilers that conflitute permanent laws, 
cannot, at the difcretionof ajudge, be ex- 
tended to the prefent war: an cxtenfion 
^vhich would be, befides, (o much the Icfs 
proper, as the judge himfelf acknovf^legcs 
that feveral articles of thefe orders were at 
the very time of their publication generally 
xlifapproved, as of unheard and extraor- 
dinary feverity. He thinks indeed, that 
we ought to except from this cenfure, the 
article on which he relics in the prefent 
hufinefs : but nothing fpeaks in favour of 
this exception but his own fingle opinion. 
He even fays, that upon feveral occafions 
it had not been obferved, which proves 
clearly enough, that the EngUsh govern- 
ment had found it too harfli. To give a new 
and obhgatory force to a temporary penal 
regulation, to a regulation fuperannuated 
and fallen for above a century into difufe, 
is not only, on the part of the judge, a Ic- 
giflative acb which exceeds his compe- 
tence, but amanifeft injullice, and fo much 
the greater as the queilion to which it re- 
lates is that of a penalty which goes to no 
lefs than the total ruin of the parties inte- 
reftcd. In fait, in this refpect the article 
cited is much more rigorous than the 

Frenclv 
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French and Spanifh ordinances, as it de- 
clares the cargo good prize as well as the 
veflel 5 but hke thefe two ordinances, it 
relates only to a vejfel not convoyed^ and 
folely in the cafe vhere it JJi ell fight or 
make t eft fiance. 



II. Admitting for a moment, that the 
lead reliftance to the viilt puts the mer- 
chant veiTel in the fituation of being con- 
lifcated, it cannot thence refult, that this 
penalty fliould extend to vefTels under 
cfcort. It has been iliewn, that it is a rule 
founded upon the conventional lav of 
nations now in forcc^ that merchant vef- 
fels convoyed by fhips of war, are not fub- 
jedlto vifit*; that no treaty^, no maritime 
law§, none of the inllructions publifhed 
for cruizers, even in England^, authorizes 
it ;— -that the cruizers which meet fuch vef- 
fels, ought to be fatisficd if the officer 
commanding them gives his afTurance that 
none of the vefsels which he efcorts, is en- 
gaged in iUicit commerce ; and tliat after 
such an afsurance, the cruizers ought to 
abitain from all vifu, and permit the con- 
voy to purfue itscourfe without any inter- 
ruption. From this principle it refults, 
that the refufal made, whether by the 



• See page 77. 
$ See page 8i. 



t See p:»gc 77. 
f See page 85. 
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commander of the convoy, or by the vel- 
fels convoyed, of fuffering vifitation, is 
not the violation^ but the cxercife of a 
legitimate right, and that, far from this 
refufal expohng thefe veflels to cofifijca" 
uoKy it is, an the contrary, the attempt to 
vilic vtffols failing under the f aft guard and 
the immediate refponjihility of a fovereign 
fiate^ that is an outrage of Wi.ich that/o- 
i^^m^;; would bcceitiin to obtain repar- 
ation, if there exiftcd any tribunal of juf- 
tice between the European ftates. 

The Englifh officer who made the cap- 
ture, feems to have had in that point, 
founder ideas than thofe of the Judge, 
lince he did not dare to take upon him 
to infifl: on the vifit, until he had been 
exprefsly authorized to do fo by the Lords 
of the Admiralty. This authority nor 
having been produced in the procefs of 
the caufe, it may be reafonably doubted 
whether it really gave the power to em- 
ploy force againlt the Swedifh frigate, 
in cafe the latter had put the menace of 
rcfiilance into execution. 

ni. After having demonftrated that 
the 3d propofition of Sir William'*' is 



• Seepage 87. 
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neither jufl in itfelf, nor applicable to con- 
voyed vessels, I proceed to fliew, that 
even though we Ihould admit its juftice 
in general argument, it cannot apply to 
theprefent cafe, conjfiderihg the particu- 
lar nature of the circumftancesof the faft. 

It is an acknowledged truth, that an 
inferior cannot be profecuted for an adl 
done in purfuance of the order of his fu- 
perior, invefted with legal forms, even 
though this order fhouldbe in contradic- 
tion with the law : for it does not be- 
long to one in a fubordinate fituation, 
to judge whether an order, which he 
cannot difobey without being punifliable, 
be legitimate or illegitimate. In a well 
governed ftate, you cannot punifli, for 
example, foldiers or fubaltern officers, or 
officers of police, becaufe by virtue of an 
order of their fuperiors, they have feiz- 
ed perfons or property which ought not 
to have been feized. It is againfl: the 
commanding officer, or the magiftrate 
who gave the order, that the party fhoujd 
have recourfe. We know that the cap-. 
tains of convoyed vessels are bound to- 
wards the commander of the efcort, to a 
fubordination full as fevere as that of 
common foldiers towards their chiefs ; 
the leall difobedienceof his orders isri- 

goroufly 



[ 99] 

gorcufly piinifhcd. Suppofing then, that 
the rcfulalto fuffer a vilit were a faulr, ic 
could not be imputed to the captains of 
the merchant veflels, but only to the com- 
mander of the cfcort who ordered this 
rcfufal, or to his Sovereign, if this dif- 
pofition had been made by his order. 
The convoyed veiTcls^ or their cargoes, 
could not therefore be confiscated for ha- 
ving refufcd the viiit ; and the belliger- 
ent power could not have any other right 
but that of demanding from the neutral 
ftatc, the punifliment of the commander^ 
oi every other kind of fatisfadlion. 

The Judge of the Admiralty appears 
to have felt to a certain point, the con- 
fequence which refults from this fubor- 
dination of merchant vessels with refpeft 
to their cfcort, fince he fpeaks of the fri- 
gate as being the mojl culpable (the prin- 
cipal wrong-doer.) From the manner in 
v/hich he explains himfelf, one might be 
tempted to believe, that it has been no- 
thing but the mildnefi of the Englifh go- 
vernment, and i/s refpe^l for the property 
of an augufl SovereigUy which have been 
able to prevent the Court of Admiralty 
from proceeding againfl this frigate. Al- 
though this Court has often pronounced 
very fingular jiidgmcnts in cafe of mari- 
time 
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time prizes, I doubt, however, that it has 
ever lerioufly thought of claiming for 
itfelfa jurifdidlion over fliips of war be- 
longing to the Sovereign of a neutral 
flate^ and over his officers. 

After having thus ellabliihed the prin- 
ciples, we now enter into fome detail of 
the circumftances. 

At the time Captain Lawford made 
the fmgular demand of viliting the Swe- 
difli vessels, the commander of the fri- 
gate communicated to him the inftrucli- 
ons which he had received from his 
court^ and by which it was enjoined him, 
not to fuffer fush vijjt ; to make reprefen- 
tations amicably to prevent it ; and if they 
Jliould beineffeBualj to repel force by force. 
From this it clearly refuits, that the com- 
mander^ in his reliftance to the vilit, did 
not adl from his own authority, but by 
the exprefs order of his government. 

It is with reafon that no regard has been 
paid, in the judgment, to this allegation 
of the advocates^ or other defenders of 
the Swedes, intei-efted in the caufe— f^^jr 
thefe rnflru^lions related only to the pirates 
of Tripoli y with whom the SiuediJJi govern^ 
tnent was tJien in a flate of vjar \ for it is 

no 
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ino lefs contradivftcd by the generality of 
uhe terms of the inil:rudl:ions, than by the 
*fa6ls» It had been, no doubt, better not 
to have had recourfe to an argument (b 
veak, and which might be cited as an ac- 
knowledgement of the legality of the 
Engliih pretenfions, unlefs it be regarded 
as a fatirical ftroke, by which the Swedes 
^» would have it felt, that they did not ex- 
ipcdl to be in the tituation of ha^ iiig re- 
courfe to force againlt civilized nations, 
but only again ft the pirates of Tripoli. 

Be it as it may, after the Svedifh com- 
mander had communicated his inftruc- 
tions, the queUion of the vifit became by 
that very a^fl, a public affair, which not 
being capable of being triable in the tri- 
bunals, ought to be the objcdl of a mi- 
niilerial negociation between the two 
courts. For, the captains of the convoy- 
ed veflels having a(!:ted only by the order 
of the commander of the elcort, and he 
by the exprefs order of the court, it is 
only to the court of Sweden that ihc 
Britiih government ought to addrefs it- 
felf, if it pretends that in giving thofa 
inftru6\ions, that court had a^ted cunrrarv 
to the neutrality of which, until then, it 
had made profefTion. On their fide, the 
owners of the fhips feizcd, and of rhcir 

cargo, 



cargo, far from proceeding before the 
court of admiralty as in an ordinary cafe, 
fhould have maintaihed the incompetence 
of that court, and required that the affair 
fhould be referred to the refpedHve courts. 
And if, notwichftanding that claim, the 
admiralty had continued to proceed, its 
decree, according to all the principles of 
law, would have been confidered as null 
and void. Perhaps ftill they may have 
fome mode of redrefs, either by addreiT- 
ing themfelves diredtiy to the Englifli go- 
vernment, for the purpofe of obtaining 
from it a reparation which its equity could 
not alio V it to refufe, or byway of appeal 
to the privy council, which, by the Britifh 
conftitution, is the Supreme court, in 
every thing that belongs to maritime 
prizes. 

It is to be obferved, that the declaration 
of the commanding officer, relatively to 
the nature and the deflination of the car- 
goes, being found perfectly conformable 
with the truth, he cannot be reproached 
with any fault which could in any man- 
ner, not even ex pojl faBo^ juftify the 
feizure. 

We mud not lofe fight of this, that in 
fuppofmg that the ordinances of marine, 

which 
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which fubje A veffels rcfifting vifit, to con- 
fifcation, may be applied to veffels failing 
under convoy, thefe ordinances fuppoie 
either a combat or an adive reflfiance ; 
and, according to the expofition of the 
fails, fuch as they are reported in the fen- 
lence, nothing of that kind had taken place. 
The commander of the convoy confined 
himfelf to threaten to repel force by force, 
but he did not fire a ihot. In all the good 
cruTiinallaws, they malce a great difference 
with refpeifb to the puniflmient between 
the mere threat and the execution, feeing 
that a great many of thofe who make 
threats, do not put them into execution. 
According to the Danifh laws, the threat 
[does not regularly involve anypunilhmcnt, 
^jas long as it is not accompanied with 
ibufe ; but a man is merely authorized to 
Iferure the perfon vho has threatened, un- 
til he ihall give bail that he will abHain 
kfrom all means of effecting the threat. In 
"England, the laws make a very great dif- 
linchon between thefe two cafes'*' ; and 
'one cannot be f • fficiently alloniflied, that 
.an Engliih judge ihould rank a mere threat 
of reuiling in the fame clafs with an effec- 
tive refinance, and apply to the former of 

•See I^lack'Tonf's Commentaries on-llie Laws of 
England, book iii. chap. viil. p, I 20, ei'tlie loth London 
edition, 8vo. 
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thefe t^o cafes, fo levere a penalty a^l 
confifcation, whilft char, by the very laws 
on vhich he rehes, it is not pronounced 
but in the fecond cafe. 

Itiswithout foundation, that the Judge 
feeks to av^ail himfelf of the carrying ofi^ 
which was done by an armed force, by 
the order of the Swedifh commander, of 
an Englifli officer who had taken pof- 
feUion of one of the vefTels which was 
under his efcort ^ for without infifting 
here upon the illegality of a vifit exerci- 
fed upon conv.oyed velTcls, the Swedilh 
commander had indifputably the right of 
requiring that the Englilh fhould obferve, 
upon this occallon, the formalities to 
which privateers which attempt to vifit 
merchant veirds, are fubjedled. The for- 
getfulnefs of thefe formalities, was an 
outrage which he had a right to refent. 
And to what length was not t^is forget- 
fuinefs carried, if it be confidered, that 
inlicad of proceeding openly to the vifit, 
in the friendly and peaceable manner of. 
which treaties and ufage prefcribe the ob- 
ligation, the Englifh commander took 
advantage of the darknefs of the night, 
and employed armed boats, not to viiic 
the veff^ls, but to take pofleifion of thei 
by force ? Though a violence fo mani- 

fell 



feft, had produced on the part of the 
Iwedifh commander the utmoft hoililides, 
they could not be confidered as an illegal 
refiftance, which could authorize the 
Judge to pronounce the c'onfilcation; and 
fuch, upon this point, is the opinion of 
Valin himfelf. That writer, to whofe 
authority the Englifh Judge would not 
have appealed, if it were leis favourable to 
privateering, declares exprefsly, that if the 
cruizer has not hoifted his flag while he 
was preparing for the vifit (which formal- 
ly excludes all undertakinjj of this kind 
during the night) the refiAance made by 
the captain of the merchant veffel is per- 
fcMy legal; and that the confifcation im- 
pofea by the ordinance, cannot take place, 

Bcfides, fuppofmg that this fpecies of 
refiftance exercifed by a fmgle velTel, had 
been as reprehenfible as it was legal, ic 
could not vifibly bring along vith it the 
confifcation of the other veflels, which, 
is has been feen, made no refiftance, pro- 
perly fo called. 

I fhall not dwell upon the various ille- 
galities which have taken place in this 
affair; fuch as thefc — the not having 
forthwith feized the papers of the feve- 
ral vc(fels, and confetjuemly, the taking 

O pofleflion 
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pofTeffion of thefe fame fhips before th^ 
party had fought to fatisfy himfclf whe- 
ther they were regular or nor — the not 
having commenced the judicial proceed- 
ings until a long time after the detention 
ct the vefTcls — the havingfpun them out 
for 2^. confiderable time, &:c. &cc. Al- 
though the Judge has acknowledged 
thefe illegalities in his judgment, they 
would bcof nointerefl: in a work, in whicii 
it is folely propofed to examine thole 
among the principles on which the fen- 
tencc is founded, as could be drawn into 
precedent in future. 

Now to refume what has been fa id in 
•treating on the firfi principle {premier mo- 
tif) of the judgment, relative to the form ; 
I believe I have clearly proved, that the 
refufal to fubmir to the vifit, cannot be 
conlidercd as a fuflhcicnt reafon to con- 
nfcate the Swedish vefTels. The follow- 
ing is, in a few words, the feries of the 
principles upon which my demonftration 
IS founded. 

I ft. The vifit^ which the cruizers of bel- 
ligerent powers cxercife with refpe(5l to 
vcdels which they meet at fea, is not 
founded upon the natu7'al Law of Nations, 
but only on the convention a I ia-w of nations ; 

it 
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It cannot, confequenrly, be cxrendcd uf^ 
yond the limits fixed for it by trv:atics. 

adly. No treaty has ever granted to 
belligerent powers, the right of vifiting 
neutral merchant veiTels failing under the 
efcort of Ihips of \rar. 

jdiy, The neutral flare which fliould 
grant fuch a right over the vessels of iis. 
fubjccrs, which it convoys, would do an 
atit difhonourable to itfelf, as it would 
thereby acknowledge that the declara- 
tions, which it makes concerning the le- 
gality of the commerce of rhefe vessels^ 
do not deferve any confidence^ 

4thly, The belligerent powers cannot 
•complain with jullice, that they are refu- 
fcd this right, fince their cruizers nor 
having by treaties any other right over 
vessels not convoyed, than that of vifit- 
ing their papers^ they find in th:: efcort 
granted by the neutral power, an addi- 
tional fecurity for the legality of the com- 
merce of the merchant vessels which arc 
failing under its protedlion. 

5thly, The commercial treaties con- 
cluded in thcfe latter times, agree in re- 
jecling cxprefsly, all vifit of neutral vef- 
fels convoyed by fliips of war. 

6thlya. 
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^thly. The illegality of fuch vifit, i$ 
acknowledged by the belligerent powers 
themfelves, in their regulations tbr the 
privateers. 

7thly, The refufal made by a merchant 
veflel not convoyed, to fubmit to the vi- 
fit, cannot either by the common (contti^ 
m'ler) Law of Nations, or by treaties, 
bring along with it the confiscation of the 
vefTel, and ftilllefs that of the cariro : the 
only penalty which thence naturally flows 
is the obligation under which thofe who 
refufe the vifit, are, of fupporiing the 
damages and the rifques which may re- 
fult to them from this refufal. It is u*ue, 
that the particular ordinances of the ma- 
rine of fome ftates, pronounce the confis- 
cation of the veffel v/hich has oppofed 
an adlive and obftinate refinance lo a vi- 
fit demanded in all the rcquifite forms ; 
but this confiscation takes place in that 
cafe alone, and cannot be e:itended to the 
cargo, 

8thly, The laws pronpunceno penalty 
for th^ cafe of a mere refufal to fubmit 
to the vifit, when it is not accompanied 
with an aclivc and real refiflance. 

9thly, Merchant vessels failing under 
convoy, can fo much the lefs incut the 

penalty 
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airy of confiscation by reafon cfCuch 
a refulal, as they are fubjedl to the ihiti" 
efl fubordination with refpetft to the com- 
mandant of the efcort. 

lothly, The Swedifh vessels cannot be 
confiscated, feeing that they made no 
effe6livcre(iftance,and even though they 
(liould have made fome, it \fould not be 
blameable on their part, feeing the orders 
v;^hich they received from their comman- 
der, and the illegal manner in which the 
Enghlh commander has proceeded in this 
affair. 

iithly, In general, this bufinefs cannot 
be for the decifion of the ordinary tribu- 
nal of juilice, but it ought to be the ob- 
jc6l of an arrangement negociated be- 
tween the two courts, fince it is clear that 
the Swediih commander has not a<fted^ 
but according to the prccife orders of his 
government. 

SECOND PRINCIPLE. 

We now come to the fecond principle^ 
upon which the Judge of the Admiralty 
Las founded his fentence. This principle, 
which, as we have feen, relates to the me- 
rits of the cafe {an foud de In caufc)^ is 

drawn 
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drawn from the nature of the Swediih car- 
goes, which the Judge pre tends, are liable 
to confifcation, as being merchandizes com-- 
prifcd under the denomination of contraband 
in wary and deftined for the enemy's ports. 

It has been already remarked in a pre- 
ceding page*, that according to the natu- 
ral Law of Nations y there are no merchan- 
dizes, the commerce of which can be rea- 
ionably prefcribed lo neutral nations, un- 
der pretence that they are contraband ; 
that war not being capable to change, re- 
latively to belligerent nations, theiituati- 
on of thofe who take no part in it, the 
commei ce which before the war was law- 
ful for thefe latter, ought tq be alfo lawful 
pending its duration; and that in confe- 
quence, the fubje<fts of neutral powers 
cannot be deprived of the right of felling 
to belligerent nations the articles which 
fexve for war, as well as every other fort 
of merchandize ; provided always, that 
they obferve in this refpecffc the moft ftridt 
impartiahty, and that they are as ready to 
carry on this commerce with the one par- 
ty as with the other. 

From this principle it naturally flows^ 
that the rellriftion by which the exporta- 

* See page 6$. 
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tion of cetrain merchandizes to the enemy 
has been prohibited, under the denominor* 
lion o( contraband in tvar, is iolely founded 
upon the pofttive La\^ of Nations ; and that 
in confequence, no power has a right to 
give to this prohibition a greater extent, 
than what it has by the treaties and the 
ufages generally adopted by civilized 
nations. — This ia\7— r/?e neutral flag covers 
the merckandne—'being become prevalent 
and generally in the iaft centui*y, it was 
eliablilhed at the fame time, that no neu- 
tral veilels Ihould be laden with merchan- 
dizes which immediately, and in their 
prefent Hate, might be iraployedin war^ 
inch, for example, as gunpowder, artille- 
ry, arms, and other military ftores. Thefe 
are the only merchandizes which were at 
firll comprised under the the name of co»— 
traband in zvar {contreband de guerre)* 

The treiities concluded by Portugal wirh 
England in 1642 and 1654^, and with the 
United Provinces in r66i, even permitted 
that thefe merchandizes Ihould be carried 
to the Spaniards, who were at that time 
the common enemies of the parties: pro- 
vided neverthelefs, that the exportation 
was not made through Portuguese ports^ 
Spain, in a treaty concluded m 1647 vith 
the Hanfeatic cities, grants them the fame 

permiflion. 
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[Tilion. Other treaties of the fami 
;ra between different powers, prohibK 
ixprefsly the exportation of thefe mer- 
Ichandizes to the enemy; but without ex- 
Itending the prohibition beyond that 
Ivhichis truly and immediately necejfary 
\ to war. 

By the treaty of 1 667 between the U ni- 
ted Provinces and Sweden, itwasexprcfsly 
ipulated, that not only coined money, 
orn, wine and oil, but further, iron, cop- 
er, brafs, hemp, cordage, planks, pitch, 
md tar, Ihould be declared /r^e mcrchan- 
it.es \ the other treaties of commerce con- 
luded by Holland, in the feventeenth 
[century, with France, Spain, and Dea- 
lark, contain the fame determination re- 
latively to goods conirahaiidin war* 

The Englifli, inthecourfe of their ma- 
ritime wars, having frequently diilurbed: 
the commerce of the Dutch, the latten 
rained in 1668, by a commercial trea- 
ty, which was a continuation of that of 
[Breda, that in future wars none fliould be 
rcoulidered as prohibited merckandizeSj ex- 
[cept arms, and other inllrumcnts of war ; 
[the fame llipulation is to be found in the 
treaty of 1674. 
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The treaty of 1669, between England] 
and Spain, confirmed by all the lubfe-j 
quent treaties, in the 24th and 25th arti- 
cles comprifes only arms and military] 
ilores under the denomination of contra^'] 
band, and declares all other merchandizes 
lawful.* The treaty of 1677, betweeaj 
France and England, and the pofleriorj 
treaties, reft, in that refpe6V, upon the 
fame bafis ; as alfo thofe concluded inl 
1753 and 1766 between England and-j 
Ruflia. Although the treaties of Eng-j 
land^ as veil with Denmark as with Swe- 
den, depart in fome refpedts from this ge- 
neral principle, as may be feen hereafter, 
we are fully authorized to conclude from 
all the preceding treaties, of which itj 
^ould be eafy to augment the lift, that 
iccording to the conventional La\^ of Na^\ 
tio7iSy no merchandizes can be confidered 
IS contraband in war^ but thofe deftinedj 
immcdiatc/jiy and in their pre fent form ^ for\ 
\he life of w^ar ; and that the very fmall] 
number of treaties which give a greater] 
latitude to that denomination, ought to] 
l>c coniidered as particular exceftions to theA 

» iSce, Extradls from fcvcral trcarks fubfiftiup be- 
tve<fii Great Biilain and other Kingdoms aiui States, j 
fticli articles ami ciaufes as relate to the duty and con»j 
^uifl of the commanders of hli mzjcfly's fhips of war^j 
:hc ^d edition, London, I7s8, p. S9 and 90. I 
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gent r at rule ; exceptions which cannot 
either annihilate the rule, or confequent- 
ly bind other ftates than thofe which have 
exprelsly confented to them. 

In fupport of this general rule, may be 
cited even the ordinances of the French 
marine, which contain fo many fevere dif- 
pofitionsagainfl: the commerce of neutrals. 
That of Louis XIV. declares liable to 
confiscation, only arms^ powder ^ and mi- 
litary fiores i aljo horjes and equipages 
which Jliall be exported for the fervice of the 
enemy. ^ And this rule is repeated in the 
regulations of the 2 ill of October i744> 
and the 26th of July 1778, article i. By 
thefe three ordinances, the confiscatioii 
is pronounced only for the cargo^ and not 
ioT the veffel \ with the refervation, ne~ 
vertheiefsjof the cafe\rhere three-fourths 
of the entire cargo prove to be contra- 
band ; in which caie, by the lafl ordi- 
nance, the vefTel itfelf is alfo confiscated. 

It is true, that the Englifh, availing: 
themfelves of the preponderance of their 
marine, to Ab Hill greater injury to their 
enemies, have conilantly ftrove to extend^ 

* OrdluatKe of the marine cf 1681, book iii. title ix* 
article 2. 

as 
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as far as *was pofTible for them, the deno- 
mination of contraband in zvar. They 
have pretended that we ought to com- 
prife under this name, not only that vhich 
is immediately^ and in its prejent form ^ for 
the tife of ^ary but alfo that which is fuf 
ceptible of being converted to that ufe, 
and which may be equally employed by 
peaceable individuais as by the belligerent 
flat€» It is thus that timber for buildings 
maffSj cordage y kempy pitch and f/zr, 
and QvenprovifionSy are become the objedt 
of their prohibitions. For want of folid 
arguments to juftify this attack upon the 
Law of Nations and the commerce of 
neutrals, they have fought for them, 
fometimes in the particular nature of the 
war, and fometimes in the civil and cano- 
nical la\v> The little folidicy of this for- 
mer argument has been already fliewn.'^ 
the others have not more. Without pre- 
tending to deny that the refpcdT: paid in 
unenhghtened times to civil and canonical 
lawsy is the fource of feveral ufages com- 
prifed under the denomination of the 
Cujlomary Law of Nations ^ ve cannot on 
that account confider even the civil law 
or the canonical law, as a general code of 
the Law of Nations ^ particularly in this en- 



♦ See page 28—31. 
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lightened age, in which thefe two four- 
ces of modern iurifprudence havefo much 
loft their credit : their appUcation to the 
prefent cafe vould be, befides, fo much 
the more ftrange, as the prohibition iHTu- 
cd by the Roman Emperors extended on- 
ly to their fubjedls,* not to neutral fo- 
reigners. As to that of the Popes, it con- 
fines itfelf to interdicting Chriftians froni 
feUing certain merchandizes to Injidehy 
againll whom they were at the time car- 
rying on the war called the Crufades ;*{• 
moreover, would it not be flrange to fee 
the Englilh, who do not acknovjf ledge the 
authority of the Emperors, or that of the 
Popes, feeking in fome fuperannuated and 
oblolete laws of thefe two powers, the 
rcafon of their prefent conducSl towards 
ftates who glory in not having fubmitted 
more than thcmfelves to that authority? 



* See C. 4. Dig. ad Lfgcm Juliam Moj^'jian.^^ (nbcr 
xlviii, tit. iv.) Lege Julia tenentur — cujus opera, dola 
malo, hoftes populi homani commcatu, armis, tclis, 
cquis, pccunia, aliaque quuvis re adjc^li ciunt. The 
law I and 2 of tlie code quae res exportari mn dibftti 
(book iv. tit. xli.) forbids the exportation to barbarians, 
of provifions and arms, becanfe they were dangerous to 
ihe Homan people. It is fufTicient to read thefe laM'?, 
to feel that they have been made only for thejubjtcii of 
the empire, and not for neutral foreigners, " 

f L. 6. X. dc Judaels. Extravag, Comm. cod. tit. c. 2. 

We 
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We comprehend the injury which tins 
prerenfion of the tngUfli mull produce to 
the nations of the north, whole principal 
commerce confiRs in this fame building 
timber, and other articles fit for the con- 
flruclibn of lliips, to which they feek to 
extend their prohibitions- Denmark 
and Sweden have, in confequence, fever- 
al times united to fet bounds to them, ei- 
ther by alliances or by reprifals, and this 
\ras in faclonc of the determining caufes, 
and one of the principal objc6ls of the 
anned neutrality *. Among the funda- 
mental rules adopted at that aera, it was 
cflablilhed, that, with the refervation of 
the cafe where there fliould cxiftfome trea- 
ty containing ocprefsly a contrary ftipula- 
tion, no belligerent power (hould confi- 
der as contraband iiivcar^ other merchan- 
dizes than thofe which might dire<S^ly^ 
and in their prcfent form, he ufed for war, 
as they are fpecified in the lOth and i ith 
articles of the treaty of commerce between 
Rudiaand Great Britain. The loth arti- 
cle of that treaty declares all commerce 
free, except that o£ military fioreSy or ex- 
ports for a blockaded city. The nth arti- 
cle defignates as contraband in war^ can- 
non ^ mortarsy firelocks ^ pijlols^ and other 



Sec page 14 — 17. 
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f re-arms y bombs, grenades ^ bullets^ fUnts, 
matches y powder ^ faltpetre, fulphury cuiraf- 
JeSy pikeSy Jwords^ cartridges, cross-beltSy 
faddlcsy harnejs j when thefe articles are 
found on board, in a greater quantity than 
is necejfary for thevejjel, the crew, and the 
pajfengers. 

It was cftablifhed befides, that they 
{houid confine themfelves to the confifca-. 
tion of the contraband merchandizes founds 
on board, but that they fliould not be at 
liberty either to detain the vejjely the p^/- 
fingers y or the remainder of the cargo, or to 
give any further interruption to their voy^^ 



All the powers which took part in the' 
armed neutralitj/, adopted thefe principles, 
which, as has been feen, were acknow- 
ledged in July and Augull 1780, by 
France, Spain, and Holland. England 
was Icfs explicit : fhe confined herfclfto 
declaring that fhe adhered <( to the terms 
tc of differ e fit treaties fuhftfting with thei 
« Tieutral powers ; that the reciprocal 
« rights and duties are evidently marked 
« out by the folcmn engagements, which 
« (faid fhe) would become illuforyy if they 

•Sec Martens, vol, i, p- 145, 146. 

cc could 



[ "9] 

<^ could he changed othcrwifc than hy mu^ 
<c tual confent.'*^ 

Since that acra, all the treaties in which 
mention is made of contraband in wary 
contain determinations conformable with 
the principles of the armed neutrality. 
Great Britain herfelf has admitted them 
in the treaties which Ihe has recently con- 
cluded with the feveral European pow- 
ers. Such are her treaties with France^ 
of the date of the 26th of September 1786, 
articles 22 and 23 ]f and with RuflTia, of 
ihe 25th March 1793, article 4, which 
confirms that of I766.§ It is exprefsly 
declared in the former of thefe two trea- 
ties_, that the timber for buildings as well 
as irony hempy pitchy and tar ^ rtc merchan- 
dizes free ^ and of which the importation is 
lawftiL By the 28th article it is deter- 
mined, that the merchandizes contraband 
in wary can alone be confiscated ; but that 
the velTeland the furvhis of tht 



.^s 



hey mufi be rdeafed ; and that it the cap- 
tain offers to give up on the fpot, the 

• See in the Colle£lion of Claus' n 25, the anfwer 
of Grcit Biit.un of ihe ift of July 1780, p. 146; that 
of the Court of France of the 27th July, p. 144; and 
ihat of Spain J 7th article, p. 157. 

% Martins, vol. iii. p. 694 and 695, 



$ Martens, vol. v. p. 2tr. 
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.prohibited merchandizes on board, he 
Pttijl not he in any manner prevented from 
continuing his yfoyage. 

If there exifts, then, any principle ge- 
nerally acknowledged in the conventional 
law ofnationSy with refpecft to contraband 
in ^ar^ it is, that vre rault confidcr as fuch 
only the merchandizes which Jerve imme- 
diately ^ and in their prefcnt form for wary 
or, to ufe another expreflion, only the 
arms and military Jlores -properly fo called y 
unlefs particular treaties eftablifli the con- 
trary ; to which cafe the rule of lavr na- 
tuxaily applies itfelf ; vole7itt non fit injuria. 
Sulphur ziiAfalt^petre can alone be conii- 
dered as an exception to this general rule, 
and arc compriied under the denomina- 
tion of contraband tn ivar ; bccaufc no 
doubt the principal, and moll common 
life of thefe two merchandizes, is to be 
<:onverted into gunpozvder^ an articJe 
which, in our days, is confidercd as of the 
iirft necefllty, and^ as \re may fay, ejfcn^ 
tial to war. 

It is confequently inconceivable, that a 
man lb enlightened as Sir William 
ScoTv, fliould adv^ance in his judgment 
as a fettled point, that hempy pitchy and 
^*ir, are now comprifed under the deno- 
mination 



mination oi contraband in zvar^ although, 
adds he, thcfe articles v^cre ?iot conftdered 
as fuch at the time when England concluded 
its commercial treaty with Siuedeny (that is 
to fay, in 1761) or, at leajl in 16^1 y the 
iera of the treaty in which Whitlock was 
employed under Cromwell, and whicJi 
ferves as the bafts for that. For not only 
hemp, pitch, and tar, are neither ^ir/Tzs or 
military fores y but they do not even enter 
into their compofition. The denomination 
which the judge gives to thefe merchan- 
dizes, is fo much the more inconceivable, 
as he has not dared to extend it to irony 
which conilitutes a confiderable part of 
the Swedifh convoys ; although, in fad^, 
iron is of the greateft and moft immedi- 
ate importance for war, as it enters into 
the compofiion of all arms whatfocver. 

If the aflTertion of the Judge of the Ad- 
miralty were founded, it muft be matter 
of aflonifliment, that towards the middle 
of the feventeenth century, that which 
ought to be regarded as contraband in 
wjr, fhould have been fpeci^fied in a more 
equitable and clear manner than at the 
prefent ; for it is evident that if we com- 
prifc under this name, the merchandizes 
\vhich after various preparations, ferve 
equally for the military aiid mercantile 

Q iparine, 



^marine^ the commerce of neutrals would 
be cxpofed to multiplied and endlefs chi- 
caneries ; and that there would be no 
other bounds to prohibitions, than thofe 
of the convenience and the caprice of the 
belligerent powers. 

To eftabliOi fuch a ftrange alTcrtion, 
would require, no doubt, very refpecfta- 
blc and exprefs authorities. Thofe which 
.the Judge of the Admiralty cites, reduce 
themfelves to thefe three : 

I ll, A pafTage from Val i n , which dates 
that the materials fit for the building of 
fliips are confidered at prefent, and iince 
the commencement of this ceritury, as con-- 
trabijiid hi w^r, which, fays he, was net 
the cafe formerly, sdly, Alike deciGon 
of Vaitel; and 3dly, The convention 
paffcd iJi 1 780, between Great Britain and 
Denmark, to explain the commercial trea- 
ty of 1670. 

ift, As to the work of Valin, it is ef- 
fential to obferve in the outfct, that it was 
compofed before France had taken part 
in the American war, and confcqvently be- 
fore the armed neutrality had eftablifhed 
the principles, equally wise and invaria- 
ble, above related, with refpcdlto contra- 
band 
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tctnd in war: principles to which alt t^r 
civilized jiations have lince that time con- 
formed in all their treaties , with the re- 
fervation of one or tvo cafes, where dif- 
ferent flipulations have been dielatcd by 
particular circumllanccs. We might then 
pafs over Valin, for having badly an- 
nounced before the American war, prin- 
ciples which have not become really iwi- 
vcrfal and inconteftihhy except lince that 
aera; but can we fhev^ the fame induU 
gence to Sir William Scott, who, ia 
referring to the authority of that lawyer, 
in lupport of an opinion which he main- 
tains to be prevailtng now in 1799, evident- 
ly commits an anachronifm ?. 

We remark befides, that the fa<$>s upon 
which Valin fupports his propofition"^, 
cannot ferve as a bafis for any general 
principle of the Lav of Nations. Thcfe 
faftsare, in the prfl place y that, in 1704, 
France declared pitch contrahatid in vcar -^ 
faving fuch as ihould be found on board 
Swedifh veiTels, feeing that this was apro- 
dutflion of their country ; in the fecond 
place y that by the treaty of commerce 
with Denmark, of the 23d of Auguft 1742^ 
ptchy J ail-cloth J hemp, cordage y majls^ 

* See Valin's new Commentary upon the ordinance 
of the Frcncli marine of i6ai, vol. ii, p. 264 

anJi. 
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and building timber^ are all alike confidcr* 
ed as being contraband. 

The firft of thefe fa<£ls is a mere dc 
mination of the moment, occafioned by 
jhe extent which England came to give 
her prohibitions, and which cannot, con- 
fequently, be confidcred as a general and 
permanent law. And fo far from the 
Judge being able to draw from thence 
any conclufion favourable to his opinion, 
it may be fecn, on the contrary, by the 
exception which it contains in favour of 
Swcdifli commerce, that neither the court 
of France, nor probably that of England^ 
confidered themfelves poiTcded of povMH 
er to prohibit, under the title of contrtf^ 
band in wiar^ the commerce which a neu- 
tral llate carries on in its o^^n produ5iions, 

With refpeift to the 2d fa<5l, as the quef- 
tion relates to a particular treaty between 
France and Denmark, relative to fome 
produ6iions foreign to tliefe two countries, 
there cannot thence refult any thing pre- 
judicial either to Sweden, or the com- 
merce which every neutral ftate has a 
right to carry on in the productions of its 
ownfoil. This is what Sir William would 
have acknowledged, if he had taken the 
trouble to compare the condnfion of Va- 
J.IN with the premifes of his argument- 
It 
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It has not, moreover, come to my 
knowledge, that the French tribunals 
have ever conlidered as contraband 
in war^ any other articles than thofe which 
have been declared fuch by the ordinance 
of 1681, unlefsauthorizea to do fo by an 
exprefs treaty ^with fome particular pow- 
er. On this point the praftice relts, as 
well as the ordinance upon principles 
perfectly juft. The condudl: of this pow- 
er during the American war, comes in 
fupport of my aflTertion. According to 
the declaration of the cabinet of Ver- 
failJes, France took part in the war, only 
to defend the liberty of inaririine commerce 
againfl the ufurpations of England. And 
at the lime when the powers of the north 
had declared their intention to maintain 
that liberty, fo far as conccrwed neutrals, 
the court of France, by formal orders ad- 
dreiled to the Admiral and Courts of Ad- 
miralty, of the dates of the 23d and 30th 
of May, and the 7th of Auguft 1780,* 
forbid the detention of neutral vefTcls, 
and particularlyof the Ruffian, andSwc-* 
di(h, the Daniih and the Dutch, faring 
the cafe where thefe vejfels JJiould carry to 
the enemy contraband merchandizes J fuck as 

* See Tlje Code of Prizes, printed bjr order of tlic 
King at Pari*: 1784, 4(0. vol* ii. p.iges 867, 868, 876, 
and pages 8S6-*887. 
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arms of any kind y^^hatfoevery or milhary 
Jiorcs. Up to the prefeiit revolution, the 
French government has been conilantly 
faithful to that principle in all its treaties 
fubfequent to the American war, namely, 
in rhofe with North America, England, 
RuiTia, Mecklcnbourg, and the city of 
Hamburgh. 

This expofition is fufficient,. to fhew 
that the opinion of Valin has no freight 
in this cale \ ifolated, it proves nothing 
againil the general cu!tom of Europe, ancL 
when we compare it with the praclice oi 
the French government, upon which he 
feems to wilh to found it, we come to a 
refult diametrically contrary to that vhich 
the Judge of the Admiralty has drawa^ 
from it in liis fentcnce. 

zdly. The obfcrvations which have- 
been made upon Valin, are in a great 
part applicable to the opinion of Vat tel,. 
that timber y and every thing which ferveT 
for the conJ}ru5iion and fitting out offiiips of 
war J arc politivcly,. in our time, eonfider- 
ed as contraband. His vork appeared at 
London in 1758, an aera when tne prin- 
ciples upon this point were aot fixed, and 
when the fuperiority of the Englifh na- 
vy, and the example of the treaty which 

Denmark 
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unfortunately concluded 
1742, gave room, on the 
part of England, to the moft extrav^agant 
pretenfions ; and by a fophilm common 
enough to many authors, he takes thefe 

i)retenJions for an acquired right* AlTured- 
y Vat TEL could not have fallen into this 
error, if he had written at the fame time 
when the Judge of the Admiralty pro- 
nounced his fcntence ; or, at leall, lince 
that multitude of treaties which fcrve, as 
we may fay, for the compl€mc?Jt and fane- 
lion of the principles of the armed neutra- 
lity. This author obferves, that the an- 
cient ufage was infinitely more favoura- 
ble to neutrals than that of Ids own time; 
feeing that before it, the belligerent 
powers confined themfclvcs to thcfeizure 
of the cotraband merchandize, on reim- 
biirfing the owners their value. In fpeak- 
ing of the more rigid pradlice which cam6 
to be introduced, he ufcs expreflions 
which arc far from importing an appro- 
bation, and which even announce doubt. 
The cuflorns of Europe y fays he, appear at 
this day to be generally fixed y $cc. We 
may cafily perceive how much, upon 
what relates to contraband, his opinion 
fcas been lightly formed, fince he com- 
prifcs proviftonsthemfclves under this deno- 
mination, in the cafe where one of the 

beUigerent 
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become lUuforj^ if they could be changed 
othenvife than by mutual confait — how, I 
fay, could ftie, without the exprefs con^ 
fent of Sweden, fubjedl it to obligations 
which refult from the treaties made with 
the other powers^ and which are in dircSl 
oppolition to thofe which ferve for the 
balis of her relations >3nth it ? But how 
much will not this confequence appear 
infupportable, if we confider that the dif- 
po fill on of which he fpcaks, abfolmely 
concerns none but Denmark^ and that it was 
owing to a circumflance peculiar to that 
power alone. We have already had oc - _ 
calion to obferve,'^ that by the treaty cttH 
commerce of the 23d of Auguft 1742, 
between France and Denmark, the prohi- 
bition of contraband merchandizes ex- 
tended particularly to naval flores, fuch 
as pitchy fail-clothy hempy cordage, and 
building timber. From thence it rcfults, 
that as long as a like claufe was not ad- 
ded to the treaties fubfifting between 
Great Britain and Denmark, the fubje£ls 
of this latter power might freely export 
to France, and to its allies, thefe (amc 
naviil fores y the exportation of which 
was forbidden to them with regard to 
Great Britain, It was to put an end to 



Sec page 1 38. 
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this fiate, which gave occaflon on the 
part of rhe Englifh government to a re- 
proach o{ partiality in favour of France y 
that the court of Denmark confentcd to 
the difpofition contained in the explana- 
tory convention of the 4th of July 1780 ; 
a difpofition fo contrary to the principles 
of that court, that in all the treaties which 
it has concluded fincc that time with 
other powers, it has conftamly infifttd to 
infer t the word contraband in war in its 
proper fignification, and that moft uni- 
verfally admitted by all the European 
povers, by confining it folely to that 
which is really arms and inilitary /lores y 
and cxprefsly declaring/r^e and lawful y 
the commerce of thofe very merchandi- 
zes which the Judge of the Admiralty 
.."Vvould have confidered as profcribcd in 
time of war by the common law of Euro- 
This difpofition of the 
treaty 



jean nations. 



* Wc may confult upon this fwbJeA : i!>, The treaty 
of Denmark with Ruflia, of the 8 19th of Otlobcr J 7 82, 
article 21 (which is to be found in Martens, vol, ii. p. 
•293 and 2p8 ; and in Clmsln,. p. 130—^183) by which 
it is exprclsly declared, that none hut the following arti- 
cles are comprifcd under the \ii\ of corttrnhnd^ a^ cannon, 
mortars, firc-arm«, piiioh, bombs, grenades, bullets, 
balls, fire-locks, flints, matched, powder, falfpetre, fuU 
phur, cuiraflcs, pike*, fwords, belts, pouches, faddlesand 
bridles, excepting ncvenhclefs the quantity which may- 
be uectfiary for the defence of the yeflcl, &c. and thai 

all 




treaty of 1780, bctv;ecn Great Britain and 
Denmark, is not then, as the Judge pre- 
tends, a change in the general rule ; but 
merely an exception to that rule, which 
concerns thefe two powers only. And 
we have already fhewn, that lince the 
time this exception has taken place, the 
general rule is become ftill more univerfal 
in the practice, and that it has been con-^ 
firmed by analogous difpolitions on the 
part of feveral European powers,* and by 

all other ariLIes ivhalfccver not b:!rc dtfignatcd^ fliul! not be 
liable to confiscation, and conf' quently Jball pafs jraly 
luitbout being jiihjeEled in the knjl i'ljiculiy. 2dly, I he 
treaty of Denmirlc with the Republic of Genoa, of the 
30th of July 1789 (fee Martfn3, vol, iv p. 537, and 
Cl^uszn, p. 254) the 6ih artick of this treaty declares 
in the fulleit detail, every tiling meant by contraband in 
ivar (contrehande imlitaire i) and the 7th article confains 
the enumeration of the laiiful merchandize >^ among 
which are particularly contained pitch or rofin, fails and 
cloth of Oionne, hemp, and cordage, timber for build- 
ijig and carpenters' work, which are permitted mer- 
chaiidizc^ which may be fold and exported, even to pla- 
ces held and occupied by an enemy of one of tiie two 
contra£ling powers ; provided tliefe places fliouJd not 
be befieged or blockaded. 

* By the new PruiTiaii code, § C503 and fallow in^, 
there is nothing but arms and military f.ore: which can 
be declared contraband ; and malts, building timber, cor- 
dage, fail-cloth, hemp, pitch, grnin> and other articles 
which may be employed in war afccrr havinj; undergone 
a preparation j as alfo horfeSj src cQiilidercd as/nf cmd 
lawful merchandizes. 
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folernn treaties^ particularly by thofe which 
Great Britain herlelf has conclued as well 
with France as with Ruilia.^ 

After having fhewn the futility of the 
reafoning by which the Judge of the Ad- 
miralty pretends to prove, that according 
to the Law of hat'ons now exifting, naval 
JloreSy and, in particular, pitchy tarj and 
hemp^ are reputed contraband^ I am un- 
doubtedly dilpenled with fromanfwering 
the argumefit which he would draw from 
a judgment given in 1750, by the Lords 
of Appeal in matter of prizes, in the cafe 
of the Maidsgocde Helpy by which a cargo 
of pitch and rar^ although SwediJIi pro-- 
dtiCCy on board a Swcdijh vejjel^ was confif- 
cated as contraband^ bccaule it was deilin- 
cd for a French port. The refpedt of the 
Engliih for the decifion of their luperior 
courts, Is, no doubt, very proper in all the 
cafes where neither the lav/ or treaties 
have laid down fixed rules ; but when 
thefe decifions arc in contradiction either 
to a law or a dear preftfe treaty^ to take 
them for the rule of a fubfequent judg- 
ment, is to fubiliiute the violation of the 
law for the law itfelf 5 it is to be found 
injuftice upon injuftice. The Englifti go- 



• See page 132. 
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verment has fo well felt this truth, tha 
fince that judgment, as the Judge of the 
Admirality has the candoar to acknow- 
ledge, hiilead of confifcating thefe aj:ti- 
cles on board Swedifh vellels, it has con- 
fined itfelf to ireventing that they fhould 
be carrkd into the enemy, and to applying 
them to its ownufe, on indemnifying the 
owner.. Although this pretended right of 
pre-occupation and pre-emption (as the 
Judge calls it), which the B nglilh claim in 
this particular, be contrary to their trea- 
ties with Sweden, it proves at Icafl, in 
an evident manner, that before Sir Wil- 
liam Scott, the Engliih goverment did 
notconfider /.»ifc//, tar, and hemp y onboard 
Sv)ed'LJh vejfelsj as comprifed under the de- 
nomination o( contraband in war. 



It is then, on the part of the Judge, 
a very bold onpinion to which he refers 
twice in his judgment, when he fays, that 
«. at the sera of the firil treaty between 
« England and Sweden, negotiated by 
fc "Wh ITLOCK , the nature of tkcfe merchant 
« dlzzs had been fubje^t to d'ljjicidty, and 
« that in confcquencc, they chofe to leave 
« the quejlion undecided y by obferving in 
« that treaty, and the following, a.pru- 
« dent fthne upon thefe arricfcs." But 
<c that in the fequel, the dontt has been re-- 

moved 



[ iJ5l 

moved by the fubfeqitent confent and general 
pra5iice of Europe, For if it were fo, we 
could fcarcely conceive, that inllcad of 
conjifcatlng rhefe articles as contrahnndy 
they ihould have confined themfelves in 
England, to the mere right of pre-ocaipa^ 
Tion arid pre-exeinption of which the judge 
fpeaks. 

We come now to prove, that the ///fe/^- 
quent confent and general pra^ke of Europe ^ 
agree in ranking the articles to which 
the qucftion relates, among the/re^ and 
lawful merchandizes : fuppofmg for the 
moment, that according to the law uni- 
verfally received in Europe, they are re- 
ally contrabandy and as even in that cafe 
nothing could thence refultpreiudicial to 
the treaties of commerce between Eng- 
land and Sweden, ii clear and precije, let 
us fee whether it be true_, as the Judge 
pretends, that by thefe fame treaties, the 
queftion remains doubtful and undecided 
between thefe two powers. 

The firft of thefe ti-earies, negociated 
by Whitlock with Queen Christine, 
under Cromwell, in 165 1, has, accord- 
ing to the report of the Judge, ferved as 
a bafis for fubfcquent tieaiies ; the three 
others, pollerior to the Rello ration, were 

<:cncludcd 
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concluded by King Charles II. with 
King Charles XL one of the fuccclTor^ 
of Christine. Two of them are dated 
London^ the ill 061. 1 661, and 2 ill Oct. 
1664 ; and the laftj Stockhohii the ill 
March, 1665. 

If we attend to the circumflances in 
v/hich England was placed at the sera of 
the treaty of Whitlkck, and of the ne- 
celTity which Cromv/ell was under, of 
conciliating Sweden to fcrve him for a 
counterpoiic again ft Denmark and Hol- 
land, which favoured the Stuarts, we 
ihallnot be aftoniilied that the conditions 
of that treaty fliould have been advanta- 
geous to Sweden. Thii is what reful^ 
from the papers themfelves of the negc 
ciitor Whitlock, printed in Englanc 
We fee by that treaty, that the produ(Slta 
ons of the foil of Sweden, fuch as iyot 
coppery building and carperJer^s titnbei 
maJlSf hemp J pitch aiid tar^ were not coi 
prifcd in the enumeration of contraban} 
merchandizes^ hut coined money i^ a dilpc- 
iition prejudical to Englilh commerce, 
but ufeful to Sweden, in cafe fhe (hould 
find herfef ar war with Ruflia or Poland, 
countries deilitutc of fpecie. Thistreai 
concluded by Sweden with the ufurp 
Cromwell, having giving place to; 

treat 




treaty vith the legitimate fovereign of 
England, the following is the lift of the 
articles vhich were d^cliircd contraband in 
war, by the i ith article of the treaty of 
1 66 1, and xrhich it was ccnfequently for- 
bidden to the contracting parties and their 
fubjec^ts to carry to the enemy — ** Coined 
money, provifions, arms, firelocks or 
their locks, and other things belonging to 
them y bullets, powder, matches, pikes, 
fwords, blades, halberts, cannon, mor- 
tars, petards, grenades, crofs-belts, falt- 
petre, muskets, balls, helmets, bucklers, 
cijiirafTcs, and feveral other articles of 
that kind ; foldiers, horfes, and every 
thing belonging to the equipment of 
hories : fcabbards, belts, and every other 
inftrument of war." As to what concerns 
the articles relatively to the wartney it is 
fimply ftated '^ that neither party ought to 
give vefTels of war or tranfports to ths-ene- 
mies of the other contracting party, un- 
lefs it ihould be willing to expoie itfelf 
to this, that they fhould be regarded as 
lawful prize, without being able to hope 
for their recovery.'"* From whence we 
fee, that if we except coined money and 
provifions, this treaty does not comprife, 
under the denomination of contraband, 
any thing but arms, military llores, pro- 
perly fo called, foldiers and horfes, lhip$ 

S of 
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■of x^ar and tranfports, but not the origin 
nal materials which ferve for the conjlruc- 
tion or equipment of Jliips, 

If, inftead of this long and detailed enu- 
meration, the article in qucftion had con- 
tained buta vague and general exprcfTion, 
fuch as this — *' coined maney^ proviftonsy 
arms^ammunitinjiy and other things fcrving 
for vcar by Imid and fea^^' we would un- 
derllar^d, that in the eyes of the Judge 
•the quelUcn relative to naval Jlorcs ap- 
peared to have been left in fome fort un- 
determined ybut this is not the cafe. Eve- 
rything vhich the cuntra(5ling powers 
wifhed to prohibit, they have particular- 
ly y]?fq/?Vti: every thing which they have 
not exprcfsly prohibited^ they have de- 
clared free and la^fuL This is what re- 
fults from the conclufion itfelf of the rrea- 
ty^ where it is faid, *' that it is lawful for 
•tne fubjecls of either of the contracfking 
powers to carry e\'ery kind of merchandizes 
to enemies-of tne other, (exceptthofe pre- 
Tedently mentioned) Tt'iMowr any Inter- 
ruption being given thereto; unlefs that 
they fhould be deftined for a port or a 
place bcfieged by the other power.* 

The 

* Th^fc are the terms of tlie article .• Altenitri autcm 
ccijfgederatorum ^juf^jue p«puio fubditifvc, cum ahcrius 

hoftibtts 
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The treaties of 1664 and 16^5, fuch a«. 
'We find then* in an official excl'adl, pub- 
lifhed at StocUholra in 1666^''^ do not 
confine thcnifclves to confirming, in ge* 
ceral terms, this dirpofition of the treaty 
of 1661. They contain on that poii»t^ 
exprcfllons fo itrong and pofitive, that it 
is abfoluteiy impolTible 10 extend the de- 
nomination oi contraband^ to other articles 
than thofe which arc found in it syeiifi- 
L\iUy defignated and prohtlited as fuch. 
The firli article iiates, thatf^' in the cafe 

wherer 



^ortibus commercium habere, ufquc merces qur.fcimque 
(de quibu> fupra exceptum non eft) advchere liccbitj 
iiique fine ullo impedimemo nifi iis in portubu . locifque,. \ 
qui ab alttro obiidcntur. 

* The following is the entire pafHige : Fxtrafl og 
Uthtog vth^fFJhet fom emclan Kongl. Ai.^yil. af Swerigc 
och Korgl. Mayft. af S ore Biitanicn angacnr'.^; Com- 
mcrcicrne ar afihandlat och btwilliit jamv/pl ock vthaflf 
kocliftbemeltc war allemadigfte Konung och Hcrr for* 
gott bcfunnit allom Wederborandom vrhaff dcf-i Undcr- 
faiare vtlii Swtrige och dar vender lydandc Frovincicr 
til ellcircttcKe at pubiiceras^ Stockholm 1666. 

f The following U this article, fuch ai "we find it in 
the original Latin : Conventum eft, quod hoftibul alte- 
rius focdcratorum nullae funt advehendae mercfi^^ quT 
principaliter ad ufuin publicum fpeclant ; qux tamen 
prehlbilio iicuiiquam eo extcndcnda, ut piopterca omnis 
pvotinus amicili.e & mutuus CGmmcrciorum uiu cum 
aherius fccderati hoftibus eorurnque fubditu . omnino 
tollendu, & interdicendu-, veniat. Nam exirtentc tali 
Cdfu, quod uims confocdeiatoruin ipfi bcUo immixta^ 

noa 
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lere one of the powers fliall find itfelf 
"^t war, commerce and navigation fliall be 
free to the I'ubjefls of that which Ihall 
not have taken any part in it, with the 
enemies of the other ; and that they (hall, 
confequently, be at liberty to carry them 
diretUy all ihe merchandizes vhich are not 
fpeciaUy excepted by the feeond article of 
the treaty concluded at London in 1661, 
and by virtue of this fame article fxpre^i- 
ly declared prohibited or contrabandy or 
which are not enemy's property." 

The following article renders the mat- ' 
ter flill more plain ;* ^' And to the end 
that it may be known to all thofe who 
fliall read thefe prefents, (thefe are its 
terms) what are the merchandizes fpeciaUy 
excepted and prohibited y or regarded as 
contrabandyii has appeared fit to enumer- 

ijon fuerit, cjui fubditi? ac incoli^ cum hoftibu- i Has 
fccd*»rati» qui in bello verfatur, csmmercia l^ tiavigatiofiet 
iibef'ae etufit & iifdem quafcufiqui fuetces—quae articul© 
undecimo traOatus Anglo, Suevici Londincnfis, de anno 
t6bly/pecia/iteir non excepiafj ncc vigore ejufdem exprejfe 
pro vctitls feu cantrabandae didis hnbitae, ncchoftium pro- 
priae funt, etiam immediate ad hojies tuto advebcn ilcebit, 

• Atque ut conteft omnibus, qui hacc introfpiciunt, 
quacnam CinifpeciaHter excepiae ac vetitae feu pro contra- 
bandis habitae merces j placuir, ut ex fupra nonnnato 
j\rticuIato Xlmo. Tratlatus Loiidinenfi hec rccenfe- 
rcntur. Sunt itaque istaejpeaaliter defi^natae raerccs, ^<c. 

ate 
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ate them here, according to the aforefaid 
article XL of the treaty of London. 
Thefe merchandizes fpeciaPy dcftgnated^ 
are the foUoving, &c. &:c. (Here fol- 
lows the enumeration contained in the 
Xlth art.) 

We may be allowed to think that the 

Judge of the Admirality had not thefe ar- 
ticles under his eye^ when he pretended 
that by the treaties with Sweden, it re- 
mained doubtful mid undetermined^ whe- 
ther pitch, tar, and hemp, were or not 
lawful merchandizes ; for if he had feen 
into what minute details the parties there- 
in enter, to fpecify what fliculd beconfi- 
dered as contrahatid'—ii he had feen with 
what force they there declare /r^e and 
iazvful, every thing which is not fpecially 
and exprefsly prohibited asfuch, could he 
have lerioufly ftated asafign of doubt the 
fknce obferved with relpedl to naval 
jlorcs ? Muft he not have acknowledged, 
on the contrary, that this filence formally 
decided the quellion ia favour of Swedish 
cargoes ? 

I believe I have fliewn in an irrefiftible 
manner, that neither by the natural Law 
of Nations, nor by the pofitiveLaw of 
Nations, nor by the particular treaties be- 
tween 
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reen Fngland and Sweden, can naval 
.ftores be conlidered as contraband. 
From thence it refults, that the capture of 
the Swcdilh convoy not being in any man- 
ner capable of being juftified by the nature 
of the cargoes, it was no more in the /7?^- 
rits than in the for/Uj a legal fubjecl of 
CO nli feat ion. 

According to feme confiderations which 
in his fyit^m were equitable, the Judge 
has divided the colls, to be defrayed m 
part by the cargoes, and in parr by the 
claimants. Having proved that this fyf- 
tem has no foundation, and that, on the 
contrary, the complaint of the claimants, is 
'in all refpecl:s legitimate, I think that they 
are authorized to demand not only the re- 
leafe of their vcflels and of their cargoes, 
but further, the full reimburfcment of 
their expences, and adequate indemnity 
for the damage which they have fuftaine^ 
in confequence of the capture. 

Whatever may have been the difficulties 
of the work to which I have applied my- 
felf, I fliall think myfclf completely re- 
compenled, if it contribute to jnfpire bel- 
ligerent powers with fome refpedliforthe 
liberty of maritime commerce; and, ifin 
the midflofthe tumults of arms and hof- 
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tile paffions, the voice of juftice and rea- 
fon, at length makes itfelf heard in affairs 
fo important to the fortune and the repofe 
of a numerous and refpe(ftable clals of 
peaceable and induftrious citizens. On 
that point, I know too veil, that the 

wiflies are not the hope ; lam 

perfuaded, however, that they will do 
juftice to my zeal for truth, as I have been 
pleafedto do it to the purity of the inten- 
tions, and to the extent of information 
which the Judge of the Admiralty has 
made to fliine in his Judgment ; although, 
from my own convidliori, I have not been 
able to approve either his principles, or 
the confequence which he has drawn 
from them. 
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THE SHIP MARIA, PAULSEN, MASTEI 

THIS ship was taken in the British channel, in i 
pany with seycral other Swedish vesseis sailing under con- 
voy of a iawcdish frigate, having cargoes of naval stores 
and other produce of Sweden on board, by a British 
9<juadTon under the command of commadore La vforo. 

The facts attending the capture did not sufficiently 
appear to the court upon the oiigiaal evidence ; it there- 
fore direded further information to be supplied and by 
toth parties. 

'J he additional information now brought in, consists of 
several attestations made on the pan of the captors, and 
of a copy of the instru£tions under which the Swedish 
frigate sailed, transmitted to the king's prodlor from the 
office of the British secretary of state for the foreign de» 
partment. ^M the part of the Swedes some attestations 
and certificates have been introduced, but all of them 
applying co collateral matter, none rehtiiig immediately 
to the fa£ls of the capture. On this evidence the court 
has to determine this most important question i for its 
importance is very sensibly felt by the court. » have, 

therefore. 
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TaVcn come time to weigh this matter mattirdf; 
I should regret much if il»at delay has produced any pri- 
vate inconvenience i but t am not conscious (attending 
to the numerous otlier weigiity causes that daily press 
upon the attention ot the court), tliat 1 h.ive interposed 
more time in forming my judgment than wa* fairly due 
to the importance of the question, and to tht magnitude 
cf the interest involved iij it, 

)n forming that judgment, I trustlhat it hnsnct "scaped 
my anxious recollctlion for one moment what it is that 
the duty of my station calls for from me ; — namely, to 
consider myself as stationed here, not to deliver occational 
and shifting opinions to sers e present purpofes of par ticu- 
lar national intcresr, but to adminiiler with indifference, 
that justice which the law of nations holds out without 
distinction to independent states, some happening to be 
neutral and fome to be belhgcrent. The feat of judicial 
authority is, indeed, locally Ure^ in the beiligerent country, 
accordii;g to the known law and pr«i£lice of nations: but 
fhe law itself has no locality. It is the duty of the person 
who sits here, to determine this question cxa£Hy as he 
would determine the si:nie questjon if sitting at Stock- 
holm ;- to assert no pretensions on the paitol Great Bri- 
taii), which he would not allow to Sweden in the same 
circumstances, and to impose no duties on Sweden, as a 
neutr:il country, which he M'ould not admit to belong to 
Great Britain in the same char,i£tcr. If, therefore, I mis- 
take the law in this matter, I mistake that which ! consider, 
and which I mean should be considered, as the universal 
law upon the question-, a question regarding one ol the 
moll important rights of bclligtrent nations relatively to 
neutrals, 

'i he only special consideration which I shall notice iii 
favour of Great Britain (and which I am entirely desirous 
of allowing to Sweden in the same or similar circumstan- 
ces) is> that the nature of the present war, docs give this 
country the rights of war. relatively to neutral states, in 
as lar^c a measure as they have been regularly and legally 
exercised, at any period of modern and civilized times. 
Whether I estimate the nature of the war justly, I leave 
to the judgment of . urope, when 1 declare this as a war 
in which r>eutrjl states themfelves have an interest much 

'1' more 
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imoYe <iire6: and substantial than they have in the ordinary, 
'limited, and private quarrck (if I may fo call them) of 
Cre.it Britain and its great public enemy. That I have 
a right to advert to such considerations, provided it be 
done with sobriety and truth, cannot, I think, reasonably 
•be doubted — and, if authority is required, I have authority 
- and not the less weighty in this questioa for being Swe- 
dish authority— I mean the opinion of that distinguished 
person, one of the most distinguished which that country 
(fertile as it has been of eminent «ien) has ever produced, 
I mean buron Puffendorff. The passage to which I 
allude, is to be found in a notc-of Barbeyrac*s, on his 
larger work, L. viii, c. 6. J, 8. — Puffendorf has been 
consulted in the beginning of the prefent century, when 
'England and other states ware engaged in the confederacy 
against Louis XlV, by a lawyer upon the continent, 
•Groningivs, who was desirous of supporting the claims 
'^cf neutral commerce in a treatise which he was then 
: projecting. Puffendorf concludes his answer to him ta 
these v/ords: 

" lam not srii'prlsed thtit the northern ponvers ihouldcor.' 
suit the general interests ef all Europe, u ithout regard to the 
complaints of sowe greedy merchants who care not hew things 
■■ &^* providdii they can but satisfy thtif" thirst ff gain. Those 
princes wisely jude that it- would nU become them to take pre^ 
■ cipiiate measures, whilst ',ther nations are combining their 
whole free to reduce within bounds an insolent and exorbitant 
p9wer^ Tohich threatens Europe nvith slavery, and the protes * 
iant religion with destruction. 'H his being the interest of the 
northern crontMs themselves^ it is neither just nor necessa ry 
, ihat.fo*' the present advantage, they should interrupt so salu- 
itary a design ^especially as they are. at no expence in the affair y 
• and run nohdzard/* In the opinion, then, of this wise 
and virtuous Swede, the nature and .purpose of a war 
was not entirely to be omitted in the consideration of the 
•warrantable extrcise of its rights, relatively to neutral 
states. — his words ar« memorable:—" I do not over- 
rate their importance when 1 pronounce them to be well 
' entitled tO' the attention of his country." 

It might likewifo be improper for me to pafs entirely 
without notice,as another preliminary observation (though 
"without meaning to lay any particular stress upon it), that 

the 



I 




I 



[ ii7 ] 

the tratisaflion in queftion took place in the Biitish cHun- 
iiei» close upon the l>rltii.h co;ist, a station over \*'hicli tl)c 
ciown of hngJ.iiid has, fn*m prttty iLM.ote antitjuity,. 
always asstrted somcthu)? of tliat special jurisiliditm 
wliirh the sovereigns of other countiiea liive cidiincd athl 
cxtrciseU over ccruhi pans of the seas adjoiuuig to their 
toasts. 

In r,oiUjTderIng the case, 1 think it will be advis-iblc for 
tac firtty to slate tlie fatfls -.ts they i^ppc^r in ifje. (rviclcucev, i 
itftirtMyy to l.iy riowii tiic principles of 1 iw which apply. 
gencrJIy ru such a state of fads ; thirdly^ to examine 
■Nvhcthcr any spcciiil circumt-taucts attcmlcU the tmnsac- 
lion in any part of it, whicli ought in any manner or de— 
;rcc to alfecl the applicatioii ol these principles. 

1st The fads of tlie capture sre to be It^.^rnt only from 
t\\t captors J for, us I have observed, the cLuai;uits h:\vc 
beea entirely silent about them, and that silence gives the 
sirongtst c«>Mftimation to the truth of the accounts deli-- 
vercd by the captors. 

'Ihc attestation of captain Lawporh introduces and 
verifi(i& his log-book, in which it is stated, that after the 
meeting of the fleets he sent an officer on board the fri- 
gate, to enquire about tht cargoes anddestinjition of the 
mcTchantincn, and was answered, " tliat they were 
8wedcs, bound to diliercnt ports in the Mediteiraiienn, 
laden with hemp, iron, pitch, and tar.** Upon doubts 
which captain Lawford cntcrta ned refpeding the con« 
ilud he should hold in a siiu-Jtion of scne delicacy, he 
dispatched immcdiatcJy a messenger to the admiralty, 
keeping tJic convoy in view and Laving received orders 
fr©m the admiralty by the return of his messenger, 10 
detain these merchant aiiips, and carry them into the 
nearest English port, he sent Sir Charles I indsat an J 
captain R •? r to communicate them in the civile st tcrm.s 
to ilie Swedish commodore, whoslicwed his instrudions 
to repel force by force, if any attempt Wiis made to board 
the convoy, and declared that he should defend them to 
the last. The cie\y of the Swedish frigiite were imme* 
di.vtely at quarters, matches lighted, and c^ 'ry pr^pivra- 
tioii made for an obstinate rebistante ; the aignal w;<8 made 
on boird the British squadron to prepare for battle. In 

the 
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the night possession was t:iken of most of the vessels, the 
Swedish frigate 'making many movements, which wer< 
narrowly watched by the Rcmfiey, keeping close undcl 
his lee, lower deck guns run out, and every man ar his^ 
quartets. In ihe morning the Swedisli frtgntc hoisted 
out an armed boat, and sent on board one of the vessels^ 
•which had been taken possession of, and took out by force 
the ritksh OjTicer who had been \dt on board, and carried 
him on board the frigate, where he was detained. The, 
Swedish commander sent an officer of his own on board 
c.tptain Lawford, to complain that he had taksn advan 
tage of the night to get possession of his convoy, whicl 
was unobscrvcit by iiim, or he should assuredly have ue^ 
fended tut^ra to the 1ar.t. < pen further conference anif 
reprebcntation of ihe impradlicubility of resistance to suci 
a superior force, he at length agreed to go into Margati 
roans, and returned the Britisli oJncerwho had been take 
out and detained on board the frigate. After the nrriva 
in Margate roads, he laniented that he had not exdiang 
ed broadiides j said that lie did not conbider his c©nvo| 
as detained, and should resist any furtlier attempt to lAt 
possession of them. 

Captain Raper states, that on going on bo.uu 
Swedisli frigate he found all tlie men at their quarters 
and the ship clear for a£ljon ; that the commoilore shew^ 
cd his orders, and cxpresstd his firm determination tc 
carry them into execution. Capt, Lawiop.d fenta boaii 
with an ofiicer on board several of the convoy, to dc&irc 
they would foUow into Margate roads ; their answ cr wa 
they would obey no one but their own commodore. 

Lieut. rvj*DouGAL describes in hke terrs^.s the menac 

ing appearance and mciions of die Swedish frig.Ttc. He 
was sent to take possession of vessels vldch would not 
bring to without firing at them. Uti his going on board^ 
one of thtm, the master declared that he had orders free 
his commodore not to give up the possession of her t« 
:any person whatever, and repeatedly drove away by fore 
the Uritish mariner, who, by his order, took possuauioiS 
of the helm. 

Mr. { ocKRAFT is another witness to the same ciTc.^ 
and Mr. Candish, the ofiicer who was taken by force 
out of the Swedish mtrwha:itnuii» Iiacpressions of sirong 

reprcdull 
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reproach agninst the procfcillngscf rhcFngKsh were ad- 
drcfstd to Iiim i and the ccnonotlore protLSird, thnt if 
he had not been surprised, he would have defeiuicd his 
convoy to the hst. 

VVliat then do these attestations (uncontrakli^ed Attes- 
tations) prove ? JO n;y apprehension they prove most 
cl.?3rly diest facts- 'J I. at a -urge number of vessels, ton- 
ntcied altogether with eacli utlier, and with a frigate 
vldc'h convoyed them, being bound to difitrtnt ports in 
ihe Mediterranean, some declared to be energy's ports 
and otliers not, witli caifjoes consisting, amoL^gbt other 
things, of naval stores, were met witli, clofc upon the 
British coast, by Hi? Britannic Majfstv's crulzcrs — 
that a continual resistance was given by ilie frig;ile to the 
a£l of boarding any of these vessels by the Bvitisb cruizcrs, 
and that extreme violence was thrc;jtened in order to pie* 
vent it; and that the violence was prevented from pro- 
ceeding to extremities only by the superior British force 
which over-awed it — that the a<^ being eflc<fltd in the 
night by the prudence of the Briti, h lomn.^ndci, the pur- 
p'ose of liostile resistance, so far from being dis;ivr.v;cd, 
was maintained to the last, and complaint niiidc thit it 
had been eluded by a stratagem of the night — that a for- 
cible capture and detention of one Bririfih officer who was 
on board her, and who, as I mideistand the evidence, was 
not released till the superiority of the British force had 
awed this Swedish frigate into something of a stipulated 
submission. 

So far go the general fa£ls.— But all this it is said, 
might be the ignorance or perverscness of the Swedish 
QCTiecr of the frigate— the folly or the fault of the individu- 
al alone. 1 his suggestion is contradi<^ed by A.r, Ratfu's 
log book, which proves that the merchanlaien refused to 
admit the British officers on board, and declared that they 
would obey nobody but tbeir own commander; a fafl lu 
which Mr M'Dougal likewise bears testimony. It is 
contrr.did^cd still more forcibly by the the two sets of in- 
strutlions, ihode belonging to the frigate and tbr>se btlong- 
ingto the merchant-vessels. — I he lattjrh.ivc beer, brought 
into Court by thems^.lves, and of the authenti< ity of the 
former there is no vcasontblc doubt : ior they ;>rc irans- 
znitud to me upon ihc faith of one of the great public of- 
fices 
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fices of the British government, and no person disavow* 
them, and indeed nobody can disavow them, because they 
were produced by the Swedish captain, who made no se- 
cret whatever of theircontents. Somtthing of a complaint 
has ! een Indlilged, that the orders from the British Vd- 
miralty have not been produced ; a singular complaint, 
considering that they wf re never called forby the claimants 
and they were not ordered by the Court j because if the zSt 
of the captors was illegal, the orders of the Atimiralty 
would justify it i and t'lie want of orders would not 
vitiate, if the a£l was legal. No mystery, howeyer, was 
made about these ; for the communication of orders and 
instru£lions was natural and unreserved^ It i« said that 
the instruflions to the frigate are irrtenJed only against 
CTuizers of Tripoli, and an affidavit has been brought in» 
to shew that the government had begun hostilitiies against 
the Swedes. — The language, however, of these in- 
strutSlions is as universal.as language possibly cant be ; it 
is pointed against the «' fleets of any nation whatever." It 
is, however, said, tliat this was merely to avoid giving 
offence to the Tripoline government^ But is the Tripo- 
fitan government the only government whose delicacy is 
to be consultedrl^i such matters ? Are terms to be used 
alarming to every other state, merely to save appearances 
with a government which, they alledgc in the affidavit 
referred to, had already engaged in unju«t hostility against 
them ? 'I'here is, however, no necessity for me to notice 
this suggestion very particularly, and for this plain rea- 
son, that it is merely a suggestion, neither proved nor at- , 
tempted to be proved in any manner whatever ; and the 
res gesta completely proves the fa<3: to be otherwise, be- 
cause it is clear that if it had been so the commander of 
the frigate must have had most implicit instructions to 
that effcd. They could never have put such general in- 
stru£lions on board, meaning that they ishould be limited 
in their application to one particular state, without ac- 
companying them with an explanation, either verbal, or 
written, which it was impossible for him to misunder- 
stand. Such explanation was the master-key which they 
must have provided for his private use ; whereas nothing 
can be more certain than that he had been left without 
any such restridlivc instrudions j li« therefore ads, as 
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ary other man woulJ do, upon tlie natural sense an<i 
meaning of the only inatru(fiions he had received. Un 
this part of the case, therefore, the question is. What 15 
it that these genend in^cruftions purport ? 

'1 he terms of the iwstruttioiJS are these — they arc in- 
capable, of bting misuiidcrstooil: * In case the tomman- 
•* der should meet with any uhips of wai of other nations, 
•* one or more of any fleet whatever, tijen the commander 
•* is to ircar them with all possible friei-^dship, and not 
•» to give any occasion of enmity ; but if you meet wuh 
*' a foreign armed vessel which should be desirous of 
** havhig furher assurance ibat your frigate belongs to 
*' tlic :.ing of Sweden, then the commander is, by the 
*< Swedish ihig and s.ilute, to make known that It is so ; 
*' or ij tkey loculd moke any search amongst: the ma chant-' 
'* vessei under your convcty^ ivhich ought to be endavsareci to 
** be prcvtnttd ai much as jossible, then the commander /j, in 
** case such thing ihauld be insisted upott^ and that ri mam trance 
•* cou/d mt be amicabiy mad^\ and that notiviihstanding your 
*' amicable comportment , thf merchant-ships should tuver-^ 
•• thekss be violently attacked^ then violence must be of<po^ed 
•* against violence^* Removing mere civility of e.xpres- 
iion, what is tlie real import of these insirudions ? Nei- 
ther more nor less than this, according to my apprehen- 
sion :— " If you meet with t!ie cruizers of the bcHgc-' 
I -•* rent states and they express an intention of visiting and 
" searcliiiig the merchant^ships, you are to talk them cut 
** of their purpose if you can -, and if you can't, you arc 
** ^^Jight them out of it." That is the plain trgUsh, 
and, I presume, the plaiti Swedish of the matter. 

Were these instructions confined to the frigate, or were 
they accepted and acled upon by the merchantmai? That 
they were aded upon, is already shewn in the ailidavitfe 
which 1 have stated j tliat they were deliberately accepted 
appears from their own instru£llonp, which exactly tally 
wiihthim. These insirudlioDs declared in express terms, 
•^ that all merchant-ships, during the time tlcy are under 
*« convoy of His Majesty's ships, arc earnestly forbidden 
•* i9 sirjfer the boatt of any foreign ntttion to beard than for 
** the sake of •visitation or searching \ but in case such boktS 
•< shew an intention of coming alongside, the merchant- 
** ships are to shvtcr from them.** It appears from th'^ ac- 
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tion, tn^ttn?oBeawnce of these marchantmen outran 
[leJctccr of their iiistru»Sl ioas 
Whiitever tlien w;i3 done upon this occasion, was not 
done by the unadvised rashness of one individual, but it 
Wds an instraded and premeditated a£t — an aiSlconmion 
to ail the parties concerned in it ; and and of which every 
partbtlongs to all j and for which all the parties, being a* 
sociated with one common intent, are legally and cqui- 
Libly answerable. 

2dly, This being the aSIuaf state of the fack it is pro- 
per for mc to cximinc in the second place, what is tlieir 
legal st.ite, or ia other words, to what considerations ihcy 
arc justly subject, according to the Lav* of Nations ; for 
which purpose I state a few principles of that system of 
law, which 1 take to b.: incontrovertible. 

1st, . hat the right of visiting and searching mcrchant- 
"ships upon the high seas, whatever be the ahips, whatever 
be the cargoes, whatever be the destination, is an incon- 
tcstiblc right of the lawfully commissioned cruizcrs of a 
belligerent nation. I say, be the ships, tlic cargoes, and 
destinations what they may, because, till they arc vi- 
sited and searched, ir does not appear what the ships^ or 
the cargoes, or the destinations are ; and it is for the pur- 
pose oi ascertaining these points, that theticcessity oflhis 
rij^ht of visitation and search exists. This right is so 
clear in principle, that no man can deny it, who ad/nits 
the legality of maritime capture ; because if you arc not at 
liberty to ascertain by suihcicnt inquiry, wiicther there is 
prop<;rty that can legally be captured, it is impossible to 
capture. Rven those who contend for the inadmissiabie 
rulCi \h.\t free Jy.ps make free go^cist must admit the exer- 
cise of this right, at least forthe purpo^ae of ascertaining 
whether the ships are free or not. i he right is equally 
cle.r in pruflicc j for practice is uniform and universal 
upon the subjcQ. J he many European treaties whicK 
refer to this tight, refer to it as pre-existing, and merely 
re;^,ulate the exersisc of it. /^]l writers upon the Law of 
Nations unanimously acknowledge it, without the ex- 
ception even of Mb'BNBR hims'lf, the great champion of 
neutral privileges. In short no man in the least degree con« 
vcrsant in subjed.s of tJiis kind has ever, that I know of, 
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breathed a ctoubt upon it. The right must unquesiionablf 
be exercised with as little of personal harshness and of | 
vcx..tion in the mode as possible ; but foften it is as mUth 
as you Can, it is still a right of force, though of Uwful 
force, something in the nature of civil procefs, where 
force is employed, but ^ lawful force, which cannot law- 
fully be resisted. For it is a wild conceit, that whcrev«r 
force IS ufed, it may be forcibly refilled a lawful force 
Cannot lawfully be refifted, i he only case wlicrc it can be 
be so in matters of this nature is in the state of war and 
conflidl between two countries where one party has aper- 
fcdl right to attack hy force and the other has an equally per- 
feci right to repel by force. But in the relative situation 
of two countries at peace with each other, no such con- 
flicting rights can possibly co-exist. 

2dly, 1 hat the authority of the Sovereign of the neu- 
tral country being interposed m any manner of mere forcc> 
cannot fegJ/j vary the rights of a lawfully-commissioned 
belligerent cruizer ; I say legally^ because what may be 
given, or be fit to be given, in the administration of ihi* 
species of law, to considerations of comity or of national 
policy, are views of the matter which, sitting in this 
Court, I have no right to entertain. All that I assert is 
that legally it cannot be maintained, that if a S>R'edish 
com missioned cruizer, during the wari of lii* own coun- 
try, has a right by the Law of / • ations to visit and exa- 
mine neutral ships, the King of i ngland, beinj 
neutral to Sweden, is authorised by tliat law to obstruct 
the exercise of that right with rcspe£t to the merchant- 
ships of his country. I add this, that I cannot but think 
that if he obstrufted it by force, it would very much re-* 
icmblt(with all due reverence be it spoken^an opposition 
of illegial violence to legal right. Two sovereigns may 
unquestionably agreCj if they think fit (as in some hite 
instances they have agreed) by special covenant, that the 
presence of one of their armed ships along with their mer- 
chant-ssliips, shall be mutually understood to imply, that 
nothing is to be found in that convoy of merchant ship* 
inconsistent with amity or neutrality j and if thcyconsent 
tb accept this pledge, no third party has a right to quarrel 
with it, any more than with any other pledge which they 
may agree mutually to accept. But, surely, no sovereigri 
cm legally compel the acceptance of «uch a security by 
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te force. The only sec rity known to tlie Law of 
Nation-' upon this subject, independent of nil special cc- 
vcnant* is the right of personal visitation and fjiarch to be 
exercised by thc^e who have the interest to milce it, I 
am not ignorant, that amongst the loose doclrines which 
modern fjncy, under (he I'arious denominations of pl\i]o- 
sophy and philanth ophy, and I know not what, hsve 
thrown upon the world, it has been within these few ye.irs 
advanc<!d, or rather insinuated, that it mi^ibt possibly be 
well if 6uch security were accepted Upon such unau- 
thorized speculations it is not necessaiy for me to des- 
cant : the law and pra£lice of nationn^l include particu- 
'larly the praflice of Sweden, vhen it happens to be 
l>cJIigerent) give them no sort of countenarce ; and until 
that law and praQicc are new modelled in such a iiujx as 
may surrender the known ancient rights of some nation;?, 
fo the present conyenience of otlier nations (which nations 
may perhaps remember to forget them, when they 
happen to be themselves belligerent), no reverence is due 
to them ; they are the elements of that system which, if 
It is consistent, has for its real purpose an entire aboli- 
tion of capture in war— *that is, in other vvordi to change 
the naturcof hostillity, as it has ever existed amongst man- 
kind, and to intro<lnce a state of thinjrs not yet seen in th? 
world, that of a millitary war and a commercial peace. It 
it were fit that such a state should be introduced, it i* 
at Icaft neceflary tha^t ic fhould be introduced in an 
avowed and intelligible manner, and net in a way which^ 
professing gravely to adhere to that system, which has 
for centuries prevailed among civilized states, and urging 
at the same time a pretension utterly inconfntent with 
all its kno^vn principles, delivers over the whole matter 
at once to eternal controversy and conflidl, at the cxpencc 
of the constant hazard of the harmony of states, and of 
ths lives and safeties of innocent individuals. 

3dly, That the penalty for the violent contraventron of 
this right, is the confiscation of the property so withheM 
from visitation and search. For the proof of this I need 
only refer to Vattht., one of the most corre<fl, and cer- 
tainly not the kast indulgent of modern professors of pub* 
lie law. In BooklU. c. vii. 3e£t. 114, he expresses him- 
self thus : " On nc peut empechcr le transport des effets i\c 

*' contrabandc 



U7 ] 

«< contr-ibandc, si l*on ne visltc pasles vaisseaux neutrci 
'* que I'oii rencoxitrc en mer. Un est done en droit dc 
«* les visiter. Quelque* nations puissantes ont refuse en 
•* ditTe cntcs temb sc soumettrc a cttie vislte, aujourd hut 
*< un vaisiSiiu tieutni, qui refuar^it de sou^rir la vUi <?, iff 
<* fersit condamner par cda seul^ comtne etant de bonne pri\e^* 
Vat TIL i» here to be conbidered not as a lawyer mer ly 
delivering an opiuion, but as a witness aascrting the fatt-- 
the fac^ IS that such 15 the existing practice of modern L u- 
ropc. • ■ nd to be sure tlie only marvel in the case is, that 
he should mention it as a law merely modem, when it i» 
Tcmembcrcd that it is a principle, not only of the civil Uvir, 
(on which great part of the law of nations is founded but 
of the private jurisprudence of most countries in uropc 
■ — that a conturr.acious refusal to submit to fair inquiry 
infers all the penalties of convicled guilt. V. onfurmably 
to thia principle we find in the celebrated French ordi* 
nance of i68i, now in force, article 12, ** i hat every 
•< tvrjel shall be gOjd pri^^ in caie cf r shiatice and ambut \'* 
and Valin, in his smaller commentary, p. 81, says ex- 
piesaiy, that although the expression is hi the conjundivc^ 
yet tbait the raiuance alone is sufficient. He refers to the 
Spanish ordinance 1718, evidently copied from it, in 
which It is expressed in the disjunclivej " in case of resist" 
*- ame or cotnbut." And recent instances are at hand and 
within view, in which it appears that Spain continues to 
act upon this principle. The first time in which it occurs, 
to my notice, on the inquiries I have been able to make 
in the institutes of our own country rcspe£ting matters 
of tliis nature, excepting what occurs in the Black Book 
of the admiralty, is in the order of council i664» ♦itticle 
12, which dirt;ds, *' that when any ship met withal by 
thcioyal navy or other ships commilhonatcd, shall fight or 
make resistance, the said ship and goods shall be adjudged 
lawful prize." — A siinilar article occurs in the proclama- 
tion of 1672. I nm aware, that in those orders and pro- 
clamatiou:. are to bs found some articles not very consis- 
tent with the law of nations, as understood now, or in- 
deed at that time-, for they arc expressly censured by 
lord Clarendon*. But the article 1 refer to, is not o£ 
^hoac he reprehends j and it is observable, that sir Robert 
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Wiseman, then the king*s advocate-pcneml, who report- 
ed upon the articles in' 1673, and expresses a disapproba- 
tion of some of them, as harsh and novel, docs not mark 
this article witl: any observation of censure. 1 am there- 
fore warranted in saying that it was the rule, and the 
undisputed rule, of the British admirilfy. I will not 
say that that rule may not have been broken in upon, in 
iorne instances, by considerations of comity, or of policy, 
by whicli it may be fit that the administration of this spe- 
cies of law should be tempered in the hauils of those tribu- 
nals which have a right to entertain and apply them ; for 
no mm can deny that a state may recede from its extreme 
rights, and that its supreme councils arc authorised to de- 
termine in wliat cases it may be fit to do so, the particular 
captor having in no case any other right and title tlian 
what the state itself would possess under the same fa£li of 
capture. But I stand with confidence upon all fair prin- 
ciples of reason ; upon the distintl authority of Vattel f 
Upon the institutes of other great maritime countries, as 
well as those of our ow" country — when I venture to lay- 
it down, that by the law of nations, as now understood, 
a deliberate and continued resistance to search, on the part 
of a neutral vessel to a lawful cruizcr, is followed by the 
legal consequence of confiscation. 

3d!y, 1 he third proposed inquiry was, Whether any 
spcciji circumstances preceded, accompanied, or follow- 
ed the trjnsa<flion, which ought in any manner or degree 
to affcd the application of the general principles ? 

I5t. 'i hejini ground of exemption stated on the part 
of the claimants, is the treaty with ;weden, i66i, article 
12; and it vvjs insisted by Dr. Laurence*, that although 
the belligerent country is authorised by the treaty to exer- 
cise rigiits of inquiry in the firfl; instance, yet that these 
rights were not exercised in the manner therein prescribed. 
It is an obvious answer to that observation, that this treaty 
never had in its contemplation the extraordinary case of an 
armed vessel sent in company with merchantmen, for the 
very purpose of beating off all inquiry and search. On 
the contrary it supposes an inquiry for certain papers : 
and if they are not exhibited, or " ihgre is any oiktr Juji 
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and strong cause o/wsp{ci§n" then the ship U to undergo 
search. j he treaty therefore, recognizes the rights of 
inquiry and search j and the violation of those rights is 
not km a violation of the treaty, than it is of the general 
Lavr of N^alions. It is said, that the demand ought first 
to hare been made upon tlic frigate ; I know of no other 
rule but that of mere courtesy, which requires this; for 
this extraordinary case, of an armed ship travelling along 
with mtrchant-ships, is not a casus foederis^ that is at all 
6o provided for in the treaty : hovi'cver, if it is a rule, it 
was complied with in the present instancci and the an- 
swer returned, was, that " they were Sweedish ships, 
bound to various ports in the Mediterranean, laden with 
iron, hemp, pitch, and tar, *< 'I he question then comes, 
What rights accrued upon the receipt of this anfwer ? — £ 
say, first, that a right accrued, of sending on board each 
particular ship for their several papeisj; for each particular 
ship, without doubt, had ics own papers, the frigntc could 
not have them : and the captors had a right to send on 
board ihcm to demand those papers, as well under tlic 
treaty as under thf. general law. A second right that ac- 
crued, upon the receiving of this answer, was a right of de- 
taining such vessels as were carrying cargoes so composed^ 
either wholly, or in part, to any ports of the enemies of 
this country ; for that tar, pitch, and hemp, going to the 
enemy's use, are liable to be seized, as contraband in their 
own nature, cannot, I conceive, be doubted under the 
modern law of nations ; though formerly, when the hos- 
tilities of Europe were less naval than they have since be- 
come, they were of a disputable r ature, and perhaps con- 
tinued so at the time of making that treaty, or at least at 
the time of making that treaty which is the basis of it ; I 
mean the treaty in which VVhitlock was employed, in 
the year 1656: for I conceive that Valin expresses the 
truth of this matter, when he says, p. 68 ** D^ dfoit cc% 
choses," speaking of naval stores, ** sont dc contrabands 
aujotird^hui ct depuis Ic commenccmeut de ce siccle, ce qui 
n*etoit pas autrefois ncamoinsj" and Vattel, the best 
recent writer upon these matters, explicitly admits amongst 
positive contraband <* Jes bois et tout ce qui sert a. la con- 
strudion et a Tarm anient des vaisscaux dc guerre."— -Upon 
this principle was founded the modern explanatory article 



tftht Danish treaty, entered into in 1780, on the part 
of Great Britain, by a noble lord*, then secretary of state, 
whose attention had been peculiarly turned to subjedts of 
this nature. I am therefore of opinion, that although it 
might be shewn, that the nature of those con^modities had 
been subjecft to some controversy in the time of vVhi r- 
LOCK, when the fundamental treaty was constructed, and 
that, therefore, a discreet silence was observed respecting, 
them iri the composition of that treaty, and of the Matter 
treaty derived from it, yet that the exposition which the 
latter judgement and practice of Furope has given upon 
this sUbje£l, would in some degree 3.ffti\ and apply what 
the treaties had been content to leave on that indefinite 
and disputable footing on which the notions, then more 
generally prevailing w Europe, had placed it. Certam it 
is, that in the year 1750, the lords of appeal of this coun- 
try declared pitch and tar, the produce of Sweden, and on 
board a Swedish ship bound to a trench port, to be con- 
traband, and subje6\ to confiscation, in the memorable 
case of the Aled Good's Hjelpe. In the more modern un- 
derstanding of this matter, goods of this nature being the 
produce of Sweden, and the a£lual propeity of b#fcdes, 
and conveyed by their own navigation, have been deemed, 
in British courts of admiralty, upon a principle of indul- 
gence to the native products and ordinary commerce of 
that country, subjed^ only to the milder rights of pre- 
occupancy and pre-emption ; or to the rights of prevent- 
ing the goods from being carried to the enemy, and of ap- 
plying them to your own use, making a just pecuniary 
compensation for them. But to these rights, being bound 
to an enemy^s port, they are clearly subject, and may be 
detained without any violation of national or individual 
justice. Thirdly, another right accrued, that of bringing 
in for a more deliberate inquiry than could possibly be 
conducled at sea upon such a number of vessels, even 
ihosv which professed to carry cargoes with a neutral des- 
tination. Was there, or was there not a just and grave 
suspicion which the treaty refers to, excited by the cir- 
cumstances of such a number of vessels with such cargoes, 
intended to sail all along the extended coafts of the several 
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public enemies of this kingdom, umler the prote6lion of 
1 armed frig-ate, associarecl witli them for tlie very pur- 
po«e of bea»hig off by force a\l particular inquiry? but 
supposing even lliat there was not, i? this ilie maiiTier ifi 
wliich the observance cf the treaty, or of the Jaw of 
rations, is to be enforced? C ertainly not, by the treaty 
itself', for the remedy fcr infra^llon is provided in com- 
penscitions to be levied, and punishment to be inflidled 
upon delinquents by their own rcspeflive sovereigns. 
Artide 12 —How stands it by the general law ? I don't 
say that cases may not occi>r in which a ship may be ru-. 
thorized, by the natural rights of self-preservation, to de- 
fend itself against extreme violence threatened by a cruiser 
gro.>sIy abusing his commission , but where the utmost 
injury tlircatencd is, the being carried in for an inquiry in- 
to the nearest port, subj'^d to a full responsibility in costs 
and damages, if this is done vexatiously, and W'ithout a 
just cause i a n^erchant-vessel has not a right to say for 
it, " Iwili submit to no such injury, btit I vill t^ke the 
law into my own h rinds by force. " What is to be the 
issue if each neutral vessel has aright judge for itself in 
the first instance, whcrher It is rightly detained, and to 
sdl upon that Judgment to the extent of using force!—— 
surely nothing butbattle raid bloodshed as often as there 
is any thing like cquaTuy of force or an equality of spi- 
rit For how often will the case occur, in wJiich a neu- 
tral vessel will judge itself to be rightly detained? Ho\r 
far the peace of the world will be benefited by taking the. 
matter from offits present footing, and putting it upon 
this, is for the advocates of such a measure to ex- 
plain. I take the rule of law to be, that the vessel shall 
submit to the inquiry proposed, looking with conBdence 
to those tribunals whose noblest ofBce, and, 1 hope, not 
the least acceptable to them, is to relieve, by compensa- 
tion, inconveniences of this kind, wrherc they have hap- 
pened through accident 'T error; and to redress, by com- 
pensation and punishment, injuries that have been com«. 
initted by design. 

2dly, '1 he teccnd special ground taken on the part of. 
t!ie cljimants was, tl^at the intention was never carried in- 
to ac\. And I agree with Dr. LAURrNCF, that if the inten- 
tion W2S voluntarily and clearly abandoned, an intention 
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[90 atjandoned, or tyen a flight hefitatiou about if, 
inpould not conftitute a violation of rights. Tut how 
lands the UQ. in the present case ? i he intention give* 
J', fo far a-i it Joes give way, only to a superior 
lorce. It is for those who give such insirutlions 
TCCol3c6k, that the averment of an abandonment 
intention cannot possibly be sec up, because the 
hinstrudlions are delivered to persons who are bound 
r^ey them, and who have no authority to vary. J he 
[intention is necessarily unchangable , and, being so,, 
do not sec the person- who could fairly contradict mc, 
1 was to asjeri that the delivery and acceptance of such 
bstru£lions, and the s-iiling under them, were suthcient 
^to complete the uO: of hostility. However that might be» 
the present fa£l is, that the commander sails with in- 
ttrutlilons to prevent inq^uiry, and search by force, which, 
instruclions he is bound to obey, and which he is pre- 
vented from aOing upon to their utmost extent only hf 
an irrtsistable force Under such circumstancet, ho>» 
docs the presumption of abandonment arise ? If it doe?, 
mark the consequences; if hem ^cts with a superior force, 
he abandons his hostile purpose , if he meets with an in- 
ferior force, he carries it into complete elTedl. h'ow 
much is this short of the ordinary state of acl:ual hostili- 
ty ? What is hostility? It is violence, where you can use 
violence with success; — and, where you cannot, it is sub- 
mission, and striking your colours. "^ othing can be more 
clear, upon the perusal of these attcftations, than that this 
gentleman abandoned his purpose merely as a subdued 
person in an luicqual contest. The resistance is carried 
on as far as it can be ; and when it can maintain itself no 
longer, figit indlgnata, 

3dly, It is said that the papers were not immediately, 
taken possession of, nor proceedings instituted till long, 
after the arrival in port. Iheseare unquestionable irregu- 
larities: but I agree with the king's advocate in maintain- 
ing that they are not such irregularities as will destroy the 
captors right of proceeding, for the claimant had his re- 
medy in the way of a Monition. How these delays were 
occasioned, whether in consequence of pending ncgocia*- 
tion ," as has been repeatedly asserted in the courie of the 
argunienr, I am not judicially Informed. If such nego- 
tidtious ever existed, I may have reason personally to la- 
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mcnt that they have proved incfTedlual. But the legal J 
consequence of that Inefficiency undoubt«'dly is, that the 
question of law remains the same as li no such negocia- 
tion had ever been tho^jght of, 

4thly. It is lastly said, that they have proceeded on- , 
ly against the merchant-vessels, and not against the fri- ' 
gate the principal wrong-doer. On what grounds this ' 
was done-— whether on that sort of comity and respect 
which is not unusually shewn to the immediate proper- 
ty of great aiid august overeigns, or how otherwise, I 
am again not judicially informed j but it can be no legal 
bar to the. right of a plantiff to proceed, that he has lor 
some reason or other declmed to proceed against another J 
party against whom he h;4d an equal, or, possibly, a su- 
perior title, r. nd as to the particular case of one vessel J 
which had obtained her rck<jseand a rt-dclivcry of her J 
papers, the act of the captors tnay perhaps funiish a rea- ' 
sonable ground of distinction with respett to her ownspe- 
cial casci but its effect, be it what it may, if cunfmedta' 
herself, can be extended no farther. 

i am of opmion, tlicrtforc:, that special circumstances j 
do not exist, which can take the case out of the rule which ^ 
has already stated thai rule to be the confiscation of 2]X{ 
the property forcibly wilhlicld from inquiry and search* ^ 
It maybe fitting (for anything that Iknow)that otlicrcon-1 
siderations should be iuterpt^sed to soften the severity of 
the rule, if the rule can be justly taxed with severity ;buej 
I have neitlier the knowledge of any such considcrationij 
nor autliority to apply them. If any negociations have! 
pledged (as has b^en intimated) the honour and good 
faith of the country,! can only say, that it has been muchi 
the habit of this country to redeem pledges of so sacrcdj 
a nature. But my business is merely to iiecide whether, ; 
in a court of th^ Law of Nations, a pretension can be , 
legally maintained, which has for its purpose neither 
fiiore nor less than to extinguish the tight of maritimel 
capture in war ; and to do this, how? by the dire^k us 
r of hostile force on the part of a neutral state. It is higbj 
Itime that the legal mciitof such a pretension should be 
disposed of one way or dflher — it has been for some fc\\r^ 
rears past preparing in i urcpe — it it extremely fit tliatJ 
: should be brought to the test of a judicial dcci&ion : fof 
V a woriC" 



^tatc of *1ii'j;^s cmnot exist, than thit of an un- 
dzicrnincii conili^^ bJt'.veea the ancient Law ot N;it)oiis, 
aa iincl;;rst.')r>il arni pr:icliscd for centuries by cirilisi-d na- 
tions, aiiJ u modern projcdl of innovation, utterly incon- 
sistent with it ; and in my apprehension, not more in- 
o^iiiitinc with it, thai) wiili the amity of neigh'iouring 
states, and the personal safety of their respective iubjefts. 

'J he only remaining question wliich I have to cotiiidcr 
is »^he matter of expencts; and tliis I tliink myself bound 
to dicipose oF with as much tenderness as I can use, in 
favour of individuals it is observed, that the question 
itself waa of an importance and delicacy somewhat beyond 
the powers of decision belonging to such persons. The 
autliority of their country has been in some dejjrcc sur- 
prized in this manner — he captors have been extremely 
tardy in proceeding to adjudication. Attending to ail 
these consideratiows, I think the claimants are clearly en- 
titled to have their expences charged upon the value of 
the property, up to the time of the order for further proof. 
From that time the propertymight have been withdrawn 
upon binl, and it is no answer to the Court to say, tliat 
ihis gentleman or another gentleman, did not think it ad- 
visable to commit tlitir private fortune* in the ex- 
tent of the security required. It is the business of 
foreign owners who have brought their ships and cargoes 
into such situations of dilRculty, to find means of reJie v. 
ing them when the opportunity can be UvScd. I go suf- 
ficient lengths in allowing the expences for the further 
lime in which orbcrs could have been obtained from Swe- 
den, and I fix this at tlie distance of two months from 
the order of further proof: an<l, condemning the ship 
and cargo, I diret} all private adventures to be restored. 

1 his IS the fubllimcc of what I have to pronouncr 
judicially on this cafe, after weighing with the moft 
anxious care the feveral fads, and the icarned argu- 
ments which have 1 een applied to them. ] deliver it 
to my country — and to foreign countries — with httle 
dif^dcnce in ihe. rcditude of the judgment itfelf : I have 
ilill more fatisfadion in feeling an entire confidence in 
the reditude of the confidcrayons under which it has 
been formed. 
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REMARK 



ALI^UDED TO IN THE NOTE TO PAGE 95. 



TH^ orig'ma! Danish of this N^ork was scarcely out 
of the pre s, when a frr^jui pointed out to me, iji th^ 
6ysiim of the law of ^iarine itiMtrances^ by IMr. auK', 
a work consicieved cla ic, as well upon the Continent as 
in n^^l^nd, r!ie note of a cntence pronomiced at Lon- 
don, 1785, by the > ourt wliich decides in the Dcrti't^r 
nssorts in all cafes relating to marine insur,irrcc, on which 
occasion, the Juth^es WiLles, .-shukst and >iULLF.r> 
wiio are in the number of the mo t enlightened whon\ 
Kngland bna ts, "at in the ab enccof xny i ord Chief 
]u tice Mansfield. This -entcnce Is tiited in that 
work, as one of those decisions which estubllsh thcju* 
risprudcnce, and crve for law in the tribunals. As it 
rcils upi>n principles diametrically opposite to those of 
the Jnilge of the Admiralty, I shall give a short skjtcli 
of the case on which it is founded, aiul of die principle, 
which diclated it. 

During the American war, a neutral vessel belonging 
to Tuscany, the cargo of which was neutral alfo, but 
consigned for London, and itisurcd in that city, was 
captured on the coast of Barbary by- a Spanish cruiser 
who carried her into a Spanish port. 1 J^e inferior tribu- 
nal pronounced sentence of confiscation upon thi ship 
and the cargo on two grounds: rst . Tiiat the ship hav- 
ing refused to be searched, and resisted with force, as she 
had fired upon the Spanish cruizer, she was placed by thit 
Mugle a£l, in the case of confiscation. 2dlv, Becau-e she 
Jjad no charter p.xrty on board, but only a mahifesto^ d'r- 
railinj; all die mcrchandi cs compri ed \\\ the cargo. A 
superior court revered tliis sentence-, butitwaiccm- 

• A System of the I,aw of Marine Insurance, Stc t1<e third Cdll- 
tion retf»R<'f\ a«ul eni ir\?efl. by jAUti Ai.lem VABitK,.iistj, Lon- 
don, :;96. \\ 83, aid ^n, ^6;. 
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firmed by the Supreme Court, where, however, the want 
of the charter party was not insisted upon, it being consi- 
dered with reason, as fully supplied by the manifesto. No 
doubt consequently was entertained, but that the ship 
^nd cargo were really neutral property *, and the only 
ground of condemnation was, the adive and violent re- 
sistance which the Captain opposed to the search of the 
privateer, and fhe Spanish law which in every uch case 
pronounce > confiscation. The fitters out of the condemned 
veesel having had recourse to the Insurers at-London, 
tile latter availed themselves of thi^ same ground to refuse 
payment of their insurance^, alledging, as Sir Willi/^m 
bcoTT does in his judgment, that the search of neutral 
vessels on the high sea, is the undisputable right of the 
cruizers of belligerent powers ; that neutral veflels are 
bound to submit to this search, on pain of being lawfully 
considered as enemies; and that the Tuscan Captain 
having, by his resistance and firing upon the Spanish 
vessel, failed in tlttt which his neutrality required of him, 
and placed himself by that very a£^ in the case of confi:y- 
cation, the insurers were not answerable for the loss 
which he had manifestly drawn upon himself by his own 
miscondu£t. 

Notwith tanding all that has been said of the facility 
with which •• ngli h insurers elude the demands of owners 
or fitters out of ships, and ahhough the grounds alledged 
were of a nature to find favour in the tribunals of a belli- 
gerent nation, to which privateering has always appeared 
of the highest importance for its marine, the direejudges 
above-mentioned, after having heard the parties, were 
unanimous in declari; g, that in resisting, as he had done, 
the search of the Spanish cruizers, the captain of the ves- 
sel insured had done nothing unlawful — nothing which 
comprised the neutrality of the vessel ; and in conse- 
quence, they sentenced the insurers to pay the insurance 
agreed on in the policy. Two of these Judges, W i lles 
and AsHUR«T, laid it down upon this occasion as a prin- 
ciple, " that the search at sea is an aB offorce^ which the 
cruizer exercises at his own risque and peril, if able; — 
that if the vessel or the cargo prove to be the proper- 
ty of an enemy, or if the cargo is contraband, the par- 
ty seizing is justified, and the articles captured are de- 
clared lawful prize ; but, that in the contrary case, he 
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must indemni'y the owners, and pay all the costs." Mr. 
Justice 13ULLEK, in support of this priaclple, which he 
adopted in its whole extent, adiis tlie following observa- 
tion which is equally remarkable . 

" The detention in conscqucn';e of the particular or- 
dinance of a foreign state, is a risque which the is surer 
luns i for these ordinances do not form a pirt of ilic 
Ltw of Nations, and tljc captain is not culpable if he' 
lias infringed :hem A vessel is not only bound to take 
notice of tliehm's of the country she sails from, and of 
tliat to which &lie sailsj but of the particular oidinanccs 
of other powers." 

Such are, upon what rchlcs to the search at sea of 
rjcuiral ships, and the right of withdrawing themselves 
from it when they are able» the principles laid down by 
the great Judges of England, in a case where, left solely 
to tJieir own information, and their habitual rectitude, 
they have not been influenccfl by considerations ofshilting 
convenience or interested pclicy Let us apply them to 
the case of the .Swedish convoy •, for this purpose, let 
us suppose tlut the ships 'which composed it wereinsu* 
red at London, and that the judgment of Sir William 
Scott having been confirmed by the High Court of 
Appeal, the owners have no resourse but lo come upon 
the insurers. Should these latter endeavour to elude their 
eng.igements, they would only found rhcmsclve supon the 
judgment and the arguments of the Judges of the Admi- 
ralty i for however consummate the i.nglish lawyers may 
be ill the art of maintaining a cause, where could they 
find any means of which this Judgf?, as skilful aa en- 
lightened, has not availed himselJ ? 

If on its part, the same tribunal which has decided 
against the Insurers of the 1 u.scan ship, had before it 
the case of the Swedish convoy, and that there is no 
doubt, it wished to be consistent, what answer would it 
not make to the insurers of the convoy ? 

« You pretend."//^;/ Tnh/nai tvould say^ ** th^t the 
right of searcliing ncutr.il merchant vessels on the Iiigh se* 
is an indisputable right of the cruizers of belligerent 
powers**, but you do not prove it ; for no law, no cbli- 
gatory aft imposes on neutral vessels the right of submit- 
tii-gi i» this parlicular, to the pretension of cruizeis. The 



See Sir "\Vii.i.:am Scott'5 Judgnjent. 



search 



[ 158 ] 

search wliJch these httit mike ^ U zn a 3 ef fircr, yon 
nlJow It "but you say* that it is an a£t oUegai force, very 
nearly rCBcmbiing on inquiry ordered by a competent 
Judge in a legal affarr, and from which the interested 
pp.rty cannot withdraw himself without hicuning the pc- 
jiahics inflicted in case of convi£lion. \Vc say that your 
distinction i- not more just than your comparison ; that 
the search at sea exercised upon neutral vessch is, in the 
whole extent of the term, an acl a/ force, an atV with 
which no legnl ohligatijn can consequently correspond j 
this aci is exercised l^y the cruizcrs at their peril and 
risque : and it is clearly lawful for those who are the ob- 
ject of it to withdraw themselves from it when they can- 

" In vain would you circ the Spanish ordinance, or 
thnt of tngland, to prove that ships which resist searclt 
are sut»j'-tfl to confiscation •, thtse are particular orditian- 
ces, which make no pirt of the Law of Nations and to 
which neutral vessels do not owe obedience. The only 
laws of this kind, of which a neutral vessel is bound ta 
ta.e notice, are those of the a^unrry from which it sails, 
and those of tlie country to which it goes.*' 

They might Jurther soy, *'\Vhnt we have aflrrmcd, what 
'^'e have decided to be true, in the caie of a sini^le neutral 
vessel jiot convoyed^ la much more still in the case of a 
f!'^et of neutral vessels escorted by afrigctt. , aPing by the tra- 
ders of its Sovereign. If the former was not bound to take 
notice oCthe particular ordinances of the belligerent pow- 
ers, was not the fleet in question still less so ? 

If the resistance exercised, tlie raittance by m-medfora^ 
if this former vessel, bean a<^ with wJach its captain 
cannot be reproached as an illegal a<Sl:, with much strong- 
er reason, the mere menace cf mi sin tree, destitute of all ex- 
ecution, on the part of the Swedish commander, cannot 
be considered as a fault by which he ha^, cither lawfully 
or voluntarily incurred confiscation. 

The search being, as we have snted it, an a£l of force 
exercised at the peril ?nd risque of the cruizer, it thence 
results, that if the ship detained prove neutral, as also it$ 
cargo — if it contain nothing contrnband the capture is 
null,and the party making it condemned to indemnify 
the owner-, and pay all the costs. But as no doubt ha» 
arisen, eitherwichrcipeflto the neutrality of the vessels 
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convoyed 



C 159 ] 

convoyed by the Swedish frigate, or that of their car- 
goes, it is clear that the loss of these ships is not the acl 
of thofc who commanded theni» but that of ihc Judge* 
who have passed sentence on the detention. This de- 
tention, by virtue of a particular ordinance of one of the 
WcHigcrent states, is a risque which the insurer runs» 
like all other risqucs at sea, to which the party iusurcil 
has not contributed by his own fault. 

** You pretend that the Jiwedish convoys were coii^ J 
traband, and the Judge also has pretended the sjmc ;' 
but neither he, nor you, nor the captors, have proved it. 
They have cited some commentators who affirni it •, wc 
have opposed to them formal treaties, which assert the 
contrary, i hey have spoken of particular ordinances 
of some states, but these ordinances constitute no part of 
the Law of Nations j the treaties, and the treaties aionc, 
serve for its bisis. They have cited a treaty between 
England and Denmark, which dtchrcs fnmpf pitch m\i^ 
tar, contraband i but this treaty is only binding on thesel 
two powers rcspctlively It is no Jaw to Sweden, whof 
has not interfered in it, and who is not fubje£t cither tc 
l.ngland o- Lcnmark On this point, the treaties be 
tween Lngland and Sweden are perfe(Stly clfenr. *j hey 
enumerate in the mod ample detail, every thing which 
ought to be confidcrcd as contraban<l ; but the mer- 
chandizes found on board the Swedifh vtfiels arc not 
comprifed in the enumeration ■, they arc not, therefore, 
contraband. Thefe tre.uies dec art free and lawful, a. I 
the merchandizes which are not cxprefsly prohibited ; 
but /jemp, pitch, and taf\ arc not exprcfsly prohibited j 
thefe merchandizes arc therefore lawful, and the con- . 
demnation v/hich the Judge has pronounced, not reftine 
upon any fault imputnble to the inlured, they are evi-' 
dcntlyin poflefllon of all their rightiiagainft the infurers." 
This is, in a few words, what refults from Uie fen~ 
tence reported by Mr. Park. Such are :he means which 
it furnifiies againll the fentence of the Judge of the Ad- 
miralty. It is for the enlightened and impartial re.idcf 
to decide, whether I have had rcafon to fay, ** that this 
judgment contrafts fo mar.ifeltly with the principles of 
Sir Willi Mtf iScorr, that it alcrt€ furnilhes tlie moil 
complete rcftttaiioQ of them." SCHLEG £L. 
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